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Land law points
further scrutinised

By Bich Ngoc

larifications on land

use rights and prop-

erty ownership for

overseas  lenders
have been offered to the gov-
ernment from the foreign busi-
ness community.

In a seminar to collect
opinions from enterprises and
experts regarding amendments
to the Law on Land held last
week in Ho Chi Minh City,
Seck Yee Chung, a represen-
tative of the Vietnam Business
Forum’s Trade and Investment
Working Group, said that
Article 35.d of the draft law
provided that domestic com-
panies only have the right to
mortgages with their land and
properties attached to the land
at credit institutions licensed
to operate in Vietnam.

“This means that com-
panies in Vietnam cannot
mortgage their factory or
land through foreign lenders,
which creates great challenges
for them to access competitive
financing resources outside
the country,” Chung said at the
seminar, which was organised

by the International Finance
Corporation (IFC) and Minis-
try of Natural Resources and
Environment (MoNRE).

“Foreign lenders will look
for security assets of Vietnam-
ese companies to secure their
lending in here. The most
valuable assets of a compa-
ny include its rights over the
project’s land and the con-
struction works attached to
the land,” Chung added. “This
regulation must be revised
because if foreign lenders
cannot receive land use rights
as secured assets, they would
be reluctant to lend through a
Vietnamese company.”

A presentative from the
IFC, said that mortgaging
of land use rights and assets
attached to land for loans at
international financial institu-
tions is an important avenue
that has been applied in many
countries. Morgage restric-
tion reduces foreign funding
for the Vietnamese private
sector and increases the bor-
rowing costs of domestic
enterprises, leading to a sig-
nificant decrease in a com-
petitive advantage over their

foreign peers, he explained.

“The cost of foreign loans
of Vietnamese enterprises will
be increased because loan
risks are higher than usual,
and the lender will factor this
into the loan interest rate. This
especially affects large infra-
structure and manufacturing
projects, which must mobilise
foreign financing as domestic
investors and credit institu-
tions are not able to meet the
large and long-term financing
needs of such projects,” the
representative  said, adding,
“In addition, due to regulations
on risk management, domestic
credit institutions cannot lend
to a project or business beyond
a certain limit.”

According to the Law
on Housing, foreign entities
and individuals are entitled to
possess houses in commercial
housing construction projects.
However, according to the
draft land law, land users who
are entitled to be granted cer-
tificates exclude foreigners.

“Consequently, foreigners
in Vietnam have been seeking
ways to circumvent the law if
they desire to possess and con-
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Land law adjustments aim to protect entities as well as the real estate market

duct transactions on housing;
meanwhile, they are not being
protected by the Law on Land
nor are they entitled to certifi-
cates,” Seck Yee Chung said.

Participants at the semi-
nar last week recommended
that the legislation’s drafting
team consider and supplement
regulations on land users in
the draft to stipulate that for-
eign entities and individuals
are subject to land use rights
recognised by the state. At
the same time, consideration
should be given to supple-
menting regulations on the
rights and obligations of for-
eign entities and individuals to
use land in Vietnam.

“Without this protec-
tion, there is a high risk of
black-market developments,

real estate bubbles, and dis-
torted housing prices in the
top-line segment of residen-
tial real estate,” Chung added.

“The legislator can counteract
these developments by grant-
ing foreigners a limited land
use right, which is certified in
a publicly acceptable form.”
Speaking at the event,
MoNRE Deputy Minister Le
Minh Ngan acknowledged
the large scale of the land law
changes. “Preparation and
construction must focus on
investing effort and intelli-
gence, not only of the agencies
directly involved in the legis-
lative process, but all agencies
in both the political system
and in society,” Ngan said.
The draft Law on Land is
set to contain policies such as
renewing and improving the
quality of land use planning;
fulfilling regulations on land
allocation, lease, and land
use change; regulations on
compensation, resettlement,
and land recovery for security
purposes; and land price deter-

mination mechanisms, among
other aspects. Policies related
to the use of land by enter-
prises are also included, such
as specific provisions on land
allocation and lease without
auction, land lease with one-
time or annual payment, and
supplementing  regulations
for small- and medium-sized
enterprises to access land.

According to Ngan, since
early this year, over 8,000
direct opinions and 75 docu-
ments from individuals and
organisations have been sent
to the MoNRE. All comments
are being fully absorbed by the
drafting agency. “We’re deter-
mined that the revised law
creates a transparent mecha-
nism to improve the efficien-
cy of state management of
land, ensure the promotion of
resources, and also meet the
requirements of the Party and
the people,” he stressed.m
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Countries like China, Indone-
sia, Malaysia, South Korea,
and Thailand permit foreign
lenders to receive direct secu-

rity over land use rights of the
borrower, but it is not the case
in Vietnam. They do so with
some restrictions, notably
in respect of some areas like
sensitive areas, and subject to
certain conditions.

Most such countries do
not allow foreign lenders
to take possession or own-
ership over the collateral in
case of enforcement, which
protects the genuine nation-
al interest. In that scenario,
the foreign lender would
only be able to enforce the

security over land use rights
by way of sale to buyers that
are qualified to purchase
land use rights under the lo-
cal laws, and would only be
allowed to receive the pro-
ceeds of such sale.

Some other countries
like Myanmar allow foreign
lenders to receive indirect
mortgages over land use
rights through a credit in-
stitution acting as a security
agency or trustee, which is
in charge of the sale of the
land use rights to buyers.
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Currently, there are two
opinions that are given as
allowing “direct mortgage
for foreign financial institu-
tions” or “indirect mortgage
for domestic credit institu-
tions based on entrustment

of foreign lenders”.

The latter proposal is
more feasible in practice
and ensures compliance with
the principle of establishing
land use rights and real estate
ownership according to law.

The provisions of the
draft Law on Land itself
include the right to mortgage
land use rights for credit insti-
tutions licensed to operate in
Vietnam. We can only add a
provision that allows mort-
gages through foreign credit
institutions and bank branch-
es licensed to operate in Viet-
nam to act as the secured
party to borrow capital from
foreign lenders, and set up

some more regulations on
loan limits; this way handling
security assets and adjusting
in detail the issue of estab-
lishing land use rights when
handling security assets.

Because the credit institu-
tion accepting the mortgage
is based on the trust of the
foreign lender, it is necessary
to have specific legal provi-
sions on the rights and obli-
gations of the parties in this
case. It is necessary to ensure
that the land use rights in the
whole process do not belong
to a foreign organisation but
will be processed for resale
or transfer by the mortgage
credit institutions.
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Determining land prices
according to the market
will ensure fairness for real
estate-related entities. Cur-

rently, this takes place under
the 2-price mechanism,
which consists of land pric-
es according to the state’s
land price list and land pric-
es in the free market.

Accordingly, the land
price according to the state
land price list after apply-
ing the annual adjustment
coefficient is still lower
than 60 per cent of the mar-
ket price.

Current problems still
revolve around the harmo-
nious settlement of rela-
tionships and expectations
between people, the state,

and businesses to be able
to determine a reasonable
market land price.

To apply land valuation
according to market prices,
we need to make real estate
more transparent. Transac-
tion information in the Viet-
namese market has not been
made public as well as there
is no reasonable and strict
mechanism to collect real
trading data in the market.

Meanwhile, real estate
brokers in the market are
not well-trained and they
do not have strict supervi-
sion and management.
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Based on the wording of the
current draft Law on Land, it
can be implied that upfront
payment of land use fee/land

use rent (LUF) for the full
land use period is no lon-
ger allowed for commercial
land. Payment of the annual
LUF may only be fixed for
up to 5 years and should be
re-assessed and paid every 5
years based on the prevailing
market price.

We believe investors
would value greater guidance
on the rationale, framework,
and methodology in relation
to the above.

For long-term investors,
they look for certainty in
their investments. Without
clarity on the guidance and

mechanism and certainty in
deriving the LUF after the
fifth year, investors will not
be able to estimate the total
LUF for the entire lifespan
properly, which contributes
significantly to the total
project development costs.
In turn, this creates uncer-
tainty on the return of the
project, which then affects
the decisions of investors.

On a related note, such
guidance and mechanisms
could similarly guide inves-
tors in determining the val-
ue of the extension of the
land use rights.m
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