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INTRODUCTION

THE IBA CONTRIBUTION TO THE ILO DEBATE ABOUT THE
FUTURE OF WORK

ILO-IBA PARTNERSHIP ON THE DEBATE ABOUT ‘THE FUTURE OF WORK"’
(2017-2019)

In 2017, the International Labour Organization (ILO), www.ilo.org, a tripartite United Nations
agency and the most important global institution for work-related matters (formed by governments,
unions and employers’ associations from 187 Member States), opened an interesting and crucial

worldwide debate about the future of work, which will be developed until June 2019.

The Legal Practice Division (LPD) of the International Bar Association (IBA) agreed that this
important debate, with its multiple legal dimensions and implications, is a great opportunity to
establish an institutional collaboration between the IBA and ILO. The LPD has also agreed to
promote and develop this collaboration as a LPD Special Project, to be included in the Special
Project Think Tank chaired by Peter Bartlett. A specific collaboration agreement between the IBA
and ILO was signed on 19 September 2017.

An important consideration of this ILO ‘Future of Work’ debate is that it not only involves
employment and immigration legal perspectives, but also important work regulation topics from
other legal fields, including the legal impact of new technologies in the workplace; effects on
intellectual property (IP) in the employer—employee relationship; tax issues; health and safety issues;
the impact of new forms of work organisation and employment relations on corporate law; the role of
criminal law in protecting workers’ rights; compliance and investigation; data protection; corporate

social responsibility (CSR); and the protection of human rights in the neo-technological workplace.

This project, therefore, implies a multidisciplinary legal approach for the IBA and, as such, in 2017,
different LPD committees appointed representatives to a Working Group to coordinate the project
and lead the preparation of each committee’s individual reports. The Working Group members and

committees represented are:

* Corporate: Rabindra Jhunjhunwala (Khaitan & Co, India)

¢ Corporate Social Responsibility: Martijn Scheltema (Pels Rijcken & Droogleever
Fortuijn, Netherlands)

¢ Criminal Law and Business Crime: Ivo Leenders (Hertoghs advocaten, Netherlands)

¢ Diversity and Equality: Tony Hyams-Parish (DMH Stallard, United Kingdom); Rebecca
Ford (Clyde & Co, United Arab Emirates)

¢ Employment: Selvamalar Alagaratnam (Skrine, Malaysia)
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® Global Employment Institute: Els de Wind (Van Doorne, Netherlands)
¢ Intellectual Property: John Wilson (John Wilson Partners, Sri Lanka)

* Migration: Tom Brett (Veale Wasbrough Vizards, UK)

e Tax: Joseph Duffy (Matheson, Ireland)

¢ Technology Law: Sajai Singh (J Sagar Associates, India)

*  Working Group Chair: Salvador del Rey Guanter (Cuatrecasas, Spain)
*  Working Group Editor: Gordon Williams (MinterEllison, Australia)

Each committee represented in the Working Group has prepared an individual report (Part Two).
Each committee has followed its own methodology to reach its conclusions. Some committees have
relied heavily on the answers given by lawyers in multiple jurisdictions. Others, while considering

the opinions of lawyers in different jurisdictions, have prepared their reports based mainly on their
knowledge and expertise as international lawyers. For easier reading, we have included a section with

the executive summaries of the different reports (Part One).

In addition, the Chair of the Working Group has the responsibility of elaborating, based on the
individual reports and other sources, some key points and main conclusions to be considered in

the debate about the future of work from a legal perspective. In this regard, it is obvious from
reading the individual reports that there is an important common theme: they have considered
future work regulation from one essential perspective, namely, the impact of new technologies on
that regulation as observed from their respective legal fields. It is interesting to point out that the
Working Group had not previously agreed to adopt this perspective; rather, it resulted from the main
questions that lawyers all over the world and in all legal areas have asked and answered about future
work regulation. Therefore, it is obvious that whenever we ask ourselves about the future of work,

disruptive technologies and their influence on the way we work will be at the centre of the debate.

Considering this common theme and centrality about the legal impact of new technologies, it has
been included in a section (Part Three) that considers these aspects from the point of view of three of
the most disruptive technologies facing work organisation: the Internet of Things (IoT), robotics and
artificial intelligence (Al), including blockchain. We think that the main key points and conclusions
included in that part may very well apply to other technologies, such as three-dimensional (3D)

printing or virtual reality.

As the general coordinator of this project, I would like to express my deepest gratitude to the
project’s Working Group and to those members from its committees who have helped in the
preparation of the individual reports. It is not easy for lawyers to foresee possible legal trends in work
regulation, but they have made a great effort to identify at least the more relevant ones. In addition,
considering their busy professional agenda, they have dedicated many hours from their free time to
this project. I also want to express my gratitude to my personal assistant, Sandra Peris, for all her help

with the logistical issues of this report.

Senior officers of the IBA LPD, Jaime Carey, Jon Grouf, Peter Bartlett and Carola van den Bruinhorst,
have supported the project from the very start. Peter, also in charge of LPD Special Projects,
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has constantly been promoting its development. Divisions Director Ronnie Hayward has helped

enormously with the administrative side of the project, including the ILO-IBA agreement.

Finally, our special acknowledgment goes to Luz Vega, Coordinator of the ILO Debate on the Future
of Work, and her team, who were always willing to facilitate and promote the collaboration of the IBA
and ILO in this important project. The Working Group celebrated a meeting with them on 30-31
October 2018 in Geneva to discuss a draft of this report, which was highly productive.

Salvador del Rey Guanter
Working Group Chair of the ILO-IBA Project on the Future of Work

Chair of the Advisory Board of the IBA Global Employment Institute
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PART ONE

EXECUTIVE SUMMARIES OF THE INDIVIDUAL REPORTS

. FIRST REPORT: CORPORATE LAW

1. Various jurisdictions have recognised new and simplified corporate structures to encourage and
boost startup businesses. In most countries, these corporate structures enjoy several benefits,

including a simplified process of incorporation and ease of compliance aided by technology.

2. The use of technology has simplified compliance requirements and increased efficiency in
several jurisdictions by facilitating online/one-day incorporation, providing easy and remote
access to company information through the electronic maintenance of records, online
submission of annual returns, online completion of corporate compliances, recognition of
digital and electronic signatures and so on. It is also noted that regulatory procedures, such
as online filing of applications and granting of permits and approvals for M&As, have been

digitalised in various countries.

3. Technological developments have also facilitated doing business through e-voting and e-balloting;
improved the attendance of shareholders, including foreign shareholders and minority
shareholders, by enabling meetings to be held using videoconferencing/teleconferencing; and
increased transparency through the availability of company information and easy access through
a company’s online database, which have enhanced shareholder participation and improved the
decision-making process and efficient management of companies. Enterprises have also begun to
use technology for the evaluation of performance and productivity of employees by monitoring
attendance, output and punctuality, through enterprise resource planning (ERP) systems,

biometrics, surveillance systems or other digital means.

4. Most jurisdictions have recognised the benefits of technology and have integrated it into their
corporate systems. Technology has proven to improve efficiency, increase transparency and
save time and costs. Consequently, there is a visible progression towards digitalisation in the

corporate sector.

5. While technology has led to an increase in efficiency and reduction of workload, it has also
resulted in the elimination of employment opportunities, much to the detriment of workers. Some
governments have taken initiatives to counter the loss of employment and enhance job opportunities.

However, the growing trend towards automation poses a threat to manual labour roles.

6. Additionally, in the era of the growing use of Al and robotics and lack of any specific
regulation in this regard, governments and companies ought to take account of the potential

effects of human workers being replaced by such technology or robots in the future.

7. Further, advanced technology is likely to subject workers to risks associated with its use.
Governments will hence be required to put in place specific regulations for the protection

of workers against such risks and mandate employers to provide proper training to workers,
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undertake surveys to analyse health hazards and provide adequate occupational safety and

health (OSH) measures, such as eye/health checkups.

Some of the major challenges in corporate law affecting the rights and interests of workers
reported by various countries include the risk of Al replacing the workforce, outsourcing of
jobs and business restructuring resulting in a reduction of the workforce, unemployment due

to automation and a lack of skill development.

SECOND REPORT: CORPORATE SOCIAL RESPONSIBILITY LAW

In this report, we look at the future of work from a business, human rights and CSR
perspective. We built on the responses we received to our surveys and added our personal

vision and questions. This approach led to the following conclusions.

With regard to outsourcing and supply chains, we expect the concept of outsourcing through
supply chains to remain in the future. We do not expect a decrease of outsourcing in supply chains,
although this may be sector-specific. We consider the service sector to be most at risk. A potential
decrease in outsourcing may be reliant on the introduction of new technology in producing
countries, which may make production more time-efficient but nevertheless less appealing when

linked to additional costs for the supplier. We do not expect the number of suppliers to decrease.

As supply chains remain important, we expect worker exploitation in supply chains to

be addressed more often and to be potentially more damaging to corporations. This is
connected with the issue of the living wage, which needs to be solved. Some interesting
projects connected to the Sustainable Development Goals (SDGs) have emerged in this area.
Furthermore, we expect an increase in OSH and the limitation of working hours in supply
chains as a result of increased attention to the necessary measures. We also expect new
technologies, such as blockchain and Al, to assist in mapping out supply chains and providing
more transparency on these supply chains. Additionally, global framework agreements may

become more important.

We think we may see a partial shift from the traditional corporate structure to the networked
organisation. We consider the potential rise of networked organisations to be of interest for
three reasons. First, we believe that networked organisations may increase the challenges in
supply chains because they may enable finding a greater number of smaller producers instead
of fewer larger ones. This may complicate the process of mapping out and gaining control

of supply chains. Second, we think that the potential increase in the number of networked
organisations may be accompanied by some specific labour-related issues, such as less job and
social security and an increase in the number of self-employed persons, perhaps paired with
smaller assignments. Third, we find it plausible that networked organisations may provide

workers with an opportunity to assume a larger role in management.

If information technology (IT) developments continue towards a platform and I'T-driven
economy, we expect a significant number of jobs to disappear — including highly skilled jobs.
These jobs may be replaced, but it is highly questionable whether the same workers will be

able to fill them. Thus, the question is how to deal with the issue of (mass) unemployment

IBA REPORT ON THE FUTURE OF WORK  APRIL 2019



caused by IT developments, which is mainly a question of responsibility. Is this an issue
governments should deal with or do employers also have a role? We would be in favour of the
latter, for example, by requiring retraining or phase-out schemes through which employees
would be given the opportunity to adapt to the new world of work, both in their homeland

and the producing country.

Al is one of the IT developments that may cause many jobs to disappear. It may also increase
the gap between countries that are able to deploy and develop these technologies and those
that are not. Furthermore, if Al is used to screen workers and in hiring practices, this may
result in less diverse organisations when the program is instilled with bias. Al screening
programs may also pose other challenges, in the human rights arena generally, and regarding
privacy specifically, which will have to be addressed. Thus, we believe it is necessary to start

addressing Al-related issues and not wait until the technology has matured.

THIRD REPORT: CRIMINAL LAW AND BUSINESS CRIME

The aim of this report is to analyse how criminal law plays a role in the protection of workers’
rights and address how specialised legislation and international cooperation can contribute to

the protection of those rights.

The research draws attention to the existing legislation in these areas (eg, forced and
child labour, human trafficking and migrant smuggling), as well as the role that corporate
compliance and whistleblowing have on the relation between employees and employers and,

eventually, on workers’ rights.

The analysis shows that there is no international standardised definition of workplace
harassment or sexual harassment. The regulation of harassment and the applicable sanctions
differ considerably from one jurisdiction to another, even in culturally close areas, such as the

European Union.

The results show that many difficulties exist regarding the prevention and detection of criminal
offences affecting workers” and migrants’ rights (eg, lack of specialisation of the authorities and

difficulties in identifying victims and gathering evidence).

These findings highlight the importance of regulating specific criminal offences and
training law enforcement officials to better address these issues, as well as the importance of
promoting international cooperation between enforcement authorities in the fight against

these criminal offences.

Cybercrime, that is, offences committed through computer systems and enabled by
technology, has proven to be difficult to investigate and prosecute through traditional law
enforcement mechanisms. Despite this, there is little international regulation on cybercrime,

but rather various initiatives to define and combat cybercrime related to specific offences.

The employer can, under certain circumstances, monitor and supervise employees’
compliance with the company’s corporate ethics and implement schemes to encourage

compliance, including whistleblowing. However, these measures have to respect the
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IV.

employees’ right to respect for their private life and correspondence. States should ensure that

these measures are accompanied by adequate safeguards against abuse.

The risk of an insider threat, especially in the area of critical infrastructure, has led
governments to approve legislation that enables companies to perform background checks of

potential employees and ongoing monitoring and control of their employees’ behaviour.

FOURTH REPORT: DIVERSITY AND EQUALITY LAW

The reports produced by the Global Employment Institute (GEI) in the past eight years identify
that a number of developments have addressed discrimination in the workforce and encouraged
diversity. However, development has often been slow. In some instances, positive developments
have been led by organisations taking voluntary steps, rather than by governments through the
implementation of legislation. In other instances, organisations may be failing to focus on issues,
for example, in managing a multigenerational workforce. Swifter change may therefore require

more concerted government intervention.

Looking forward, while there will continue to be a strengthening of discrimination laws in
those jurisdictions where certain groups remain unprotected, it is unlikely that the range of
protected groups (or characteristics) will extend beyond those that exist in Europe and the
United States. What is likely is that current laws will be used in different ways to test the legality
of working practices, such as those seen with the gig economy and with potential situations
faced by employers employing increasing numbers of generations at the same time, thereby

raising issues of age discrimination.

Notwithstanding the slow progress, there is likely to be a continued drive to improve diversity
in the workplace, whether by using legislation or quotas to force change or by introducing
legislation that requires organisations to publish statistics relating to diversity, thereby
indirectly and softly naming and shaming employers with a poor record and lack of acceptable
improvement in these areas. It is hoped that employers will respond by proactively bringing
about further change themselves and embracing diversity and inclusion in a way that has only

been seen for a relatively small number of employers.

FIFTH REPORT: EMPLOYMENT AND INDUSTRIAL RELATIONS LAW

The first question in the survey required the respondents to set out the changes they
anticipated to the laws of their jurisdiction, in particular, in respect of working from home,
flexible/temporary work, shared jobs, part-time versus full-time work and the right to
disconnect (ie, to not engage in work-related electronic communications outside work), with
particular emphasis on laws to protect the self-employed, caregiver or other leave and wage

structures for flexible workers.

The European states of Finland and Spain anticipate changes such as the new Working Hours
Act and laws to address flexible and part-time work in Finland. Finland also expects to see
legislative changes relating to the right to disconnect. However, in Finland, the concept of

shared jobs is not widely known and, although the rate of self-employed or independent
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workers is expected to increase, the social benefit laws provide protection and benefit

only to a limited extent, with no change in sight. Nor is any change in legislation on leave
expected. Changes seen thus far are created by the expectations of employees and response
by employers without the benefit of legislation to shape or control such benefits. Flexible
forms of remuneration are seen as beneficial, but opposition by trade unions prevents

their development. In Spain, the changes have been limited to discussions on the need for
legislation to address the right to disconnect. This is despite an increase in flexible work and

part-time work.

Austria does not expect to see any changes in laws relating to those areas. Austria and Spain
already have adequate protection in terms of social security and pension for self-employed and
independent workers. Collective bargaining, which covers about 90 per cent of the workforce, is
also seen as an adequate mechanism to protect workers. As such, no change is seen as necessary
to cope with the increase of such workers. Like Finland, Austria does not see any changes in laws
relating to leave but expects some flexibility in the relation between employers and employees in
this area. Spain expects to see an increase in paternity leave benefits, but despite much discussion

on work-life balance, no other changes are foreseen.

In South America, there are no anticipated changes to laws, but it is noted that, in countries such
as Argentina, working from home and temporary work are on the rise. It is therefore possible that
in the near future, changes to laws and to regulate self-employed and independent workers may
become necessary. Presently, the law restricts flexible forms of remuneration. The laws on leave,
however, are expected to change in reaction to the work-life balance demands of employees. In
Chile, no changes or demands from the workforce for better leave benefits are expected. Self-

employed and independent workers are presently covered by social security regulations.

Asia also does not see any impending changes to laws. None of the countries, whether China
with its vast industries and workforce, Japan with its focus on technology, Malaysia with the large
presence of foreign workers or Singapore, which sees itself as a leader in the region, see any real
changes on the horizon. China acknowledges an increase in self-employed and independent
workers, but does not foresee regulations to protect them. Similarly, employees may expect and
even demand flexible working time/conditions, but no changes to laws are expected, although
minimum wages may be on the increase. Japan anticipates some slight change, with an increase
in the timeframe within which employees are given flexibility of work hours (termed ‘clearance
period’) from one month to three months and sees the need to legislate to deal with the

advent of Al, but has yet to see any proposals towards protecting self-employed or independent
workers. There is some move towards paternity leave, but it is still very much in the early stages
of discussion. Japan is also awaiting a Supreme Court ruling on the disparity of wages between
full-time workers and others. It is expected that the Court will rule that such disparity is unlawful.
Malaysia recently introduced the Self-~Employment Social Security Act to protect the self-
employed. There is also a slow but sure change towards achieving better work-life balance, with
the first expected change to be the increase of maternity leave from 60 to 90 days. In Singapore,
the laws relating to maternity, paternity and childcare leave were recently revised upwards, so no

further changes are anticipated.
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VI.

Finally, respondents were asked to comment on whether they foresee any difficulties in the
application of current legislation to new business models and frameworks created by the
collaborative economy and the erasing of limits between industries. Interestingly, even in
Europe, difficulties are anticipated, possibly, as stated by the Austrian respondent, due to
the nature of unionism and/or collective bargaining. Spain would like to see legislation
deal with the classification issue, particularly concerning independent workers. Argentina
sees the need for new legislation to deal with the challenges, and Chile sees a specific need
to adapt a very inflexible labour statute to a flexible gig economy. In China, working hours
law may need to be rejigged. In Japan, the concern is over the protection of independent

workers. In Malaysia, no specific challenges are anticipated.

SIXTH REPORT: GLOBAL IMMIGRATION AND NATIONALITY LAWS

Analysis of the responses, coupled with the previous Annual Global Reports (AGRs) of the IBA
GEI, lead to the following conclusions on the relationship between global immigration and

nationality laws and the future of work.

Skills shortages: The ability of governments, through their immigration policies, to recognise
and adapt to skill shortages leaves much to be desired, with many having no formal mechanism

for adapting immigration policies to skill shortages, while others do not respond quickly enough.

Flexible working: While many employers throughout the world are looking to introduce
flexibility to their workforces, most reported immigration regimes take very little account of

this, particularly in relation to migrants moving primarily for work.

Integration: Most reporting countries allow certain categories of migrant to acquire
permanent residence and will also permit accompanying family members; however, the
extent to which non-traditional relationships are recognised varies considerably. Issues of
integration, including welcoming refugees, are likely to be most closely bound up in each
country’s attitudes to immigration, which is jeopardised by the rise of populist sentiment in

many jurisdictions.

Entrepreneurs and investors: Many countries have schemes for encouraging and welcoming
entrepreneurs (or job creators) and investors (or wealth creators), although there was much
negativity from respondents as to whether governments would be able to adapt those schemes

to changes in the workplace over the next decade.

Multinationals: Most jurisdictions have immigration schemes in place that assist established and

establishing multinationals, with very few changes to the current arrangements anticipated.

Technological advancements will act as a driver in the development of immigration policy as
governments seek to encourage technology workers to their jurisdiction. Governments must
also consider whether immigration laws need to be amended to reflect the need for workers
to enter the jurisdiction to work with specialist technologies and perform activities that may
be prohibited by laws drafted long before such technologies existed. Technology also acts as
a force for change in the implementation of immigration controls, being used for security,

facilitating easier entry to a country and even in the decision-making process.
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VII. SEVENTH REPORT: INTELLECTUAL PROPERTY LAW

1. It is generally understood that innovation is key for the survival of businesses and will be even
more so in the future. Evidence for this exists in the context of the exponential growth of
innovative companies such as Amazon. The increasing adoption of Al in the workplace will

likely have a significant impact on the future of work.

2. Therefore, it is important to consider whether the human workforce or Al will be the
main source of innovation. Considerable effort and study will be required to consider what
changes, if any, to rules in IP laws are required when it comes to allocation of rights to IP/
know-how originating from employees and associated economic benefits, so as to promote

and ensure innovation.

3. New rules will need to evolve when it comes to ownership of and benefit from innovation/

know-how originating from Al.

4. Further, in an increasingly interconnected and highly networked business world, questions will
need to be answered, such as whether independent contractors will innovate and license their
innovations to organisations or innovation will occur within an organisation and what changes,

if any, to IP laws would be needed.

5. In the context of the future of work, it is important to examine how the laws governing IP creation

and protection need to evolve from the perspective of employees and more generally.

6. Presently, with regard to copyright and authorship, patents and inventorship, and industrial
designs and creatorship, the norm is that there has to be a natural person, and innovation
generated by Al stands outside this scope. Therefore, it is clear that most countries will have
to look into new interpretations of their IP laws to see if they can accommodate IP generated
through Al regarding ownership and protection of economic and moral rights. Increased
innovation through Al will undoubtedly affect the workplace and roles of employees, though it

is difficult to predict how.

7. As innovation is critical for the survival of businesses, consideration may be given to the
development of some form of shared model of ownership, leading to more sharing of
ownership and economic benefits of IP/know-how between the employer and employee,
the developer of the Al and the employer, and the independent contractor and the person
commissioning the work. However, it appears that contractual provisions may soon become
the default way of dealing with these issues until policy directions and accompanying legal
changes can be established to ensure that innovation and generation of IP and know-how is

fostered and promoted.
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VIIl. EIGHTH REPORT: LITIGATION LAW

Al is a sub-field of computer science and is simply defined as the ‘science of making computers

do things that require intelligence when done by humans’.! Regardless of how well designed and
programmed Al products or services are, factors beyond the machine’s control may trigger an
incident that causes injury or damage to third parties. Reported accidents involving industrial robots
and two accidents in March 2018 involving autonomous vehicles are examples of the ability for

machines to cause damage.

There is no specific regulation for damage caused by Al systems or products equipped with Al
technology. Computers have no legal personhood so cannot be held liable for their actions.
Therefore, liability law must find an answer within its old rules or must create rules to regulate the

civil responsibility arising from offences performed by Al systems.

Driverless cars have been in the spotlight as one of the most disruptive products developed using
Al technology. There is concern about how to allocate the liability in the case of accidents involving
autonomous vehicles. Various solutions, which may be applied to other Al products or services,

have been provided by different legal scholars:

¢ David C Vladeck claims that when the incident results from a human error (but not the driver),

the product liability rules should be applied as they would be to non-autonomous cars.

e The same author considers that a variation on the doctrine of ‘common enterprise’ liability
should be applied for those situations in which the machine has acted autonomously and there is

no human wrongdoing.

¢ Others advocate a strict liability test adapted to autonomous vehicles. According to this theory, the
manufacturer would only be held liable if the car would not perform as another reasonable car would
perform. Other authors claim that the strict liability regime applied to animals, children, employees
or ultra-hazardous activities should be applicable in cases in which damage derives from Al software
(vicarious liability). A common example of vicarious liability is in a workplace environment where the
employer might be held liable for wrongful acts or omissions of an employee if those same actions or

omissions were carried out in the course of their employment.

* Another solution, as advocated by Jeffrey R Zohn, could be to treat autonomous vehicles
as non-car products with similar features, such as autopilot technologies under which ships
and aeroplanes operate. In the case of autopilot technology, the liability is allocated to the

manufacturer, except when there is misuse.

In any case, there is always the possibility of attributing legal personhood to Al systems, enabling the
direct responsibility of those entities. In 2010, Bert-Jaap Koops et al predicted that the legal system

would have three courses of action in time:

® short term: interpretation and extension of existing law;

1 Throughout this work, words such as ‘computers’, ‘machines’, ‘Al tools’ or ‘Al software’ will be used interchangeably to make reference
to Al systems. The purpose of this work is not to focus on the technological part of it, but rather to raise legal questions and try to offer
legal solutions.
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* medium term: limited personhood with strict liability; and
* long term: full personhood with ‘post-human’ rights.

The question of whether computers may assume legal personhood has been discussed in the literature
for almost three decades. What may seem farfetched nowadays may be a given in a few decades. There
is no a priori reason to prevent autonomous Al machines from being granted a legal status, in the same
way there was no reason to, in principle, prevent corporations and other legal fictions from acquiring
their legal status. This solution will depend, on the one hand, on the position that one adopts towards
law and technology and what the requirements to be considered a ‘person’ are and, on the other hand,

the actual effects of the use of truly autonomous entities and their impact on society.

Depending on the theory adopted to regulate this issue, legislators may be fostering or hindering
technological development. Therefore, as in other fields, regulation will have to be carefully
executed. For instance, if, in case of a working accident, the employer is the entity deemed liable,
companies will certainly be more resistant or less permeable to the inclusion of Al systems in their
businesses. On the contrary, if computers assume some type of legal personhood and are deemed

as responsible for their own acts, companies will certainly be less resistant or more permeable to
adopting Al systems. This is not to say that the effect of regulation on technological development
should be the only, or even the main, criterion to use when regulating this issue. However, this might

be easily neglected by legislators and therefore deserves to be emphasised.

IX. NINTH REPORT: TAX LAW

1. The survey and our analysis have highlighted challenges and opportunities for national tax
systems and potential significant effects on national tax receipts because of the changing

nature of work.

2. The nature of the employment relationship is changing. There appears to be a shift towards
non-employee relationships, self-employed individuals and workers operating in the gig
economy. Traditional tax systems have been designed to reflect self-employment as an
indicator of entrepreneurship. This may no longer be the case and tax policy may need to
change to protect the new breed of workers, remove the distinctions between traditional

employees and the self-employed and incentivise true entrepreneurship within the economy.

3. The primary revenue source for national exchequers comprises tax receipts on current
earnings and value added tax (VAT) receipts (which ultimately falls to be paid by end-
consumers out of after-tax earnings). This results in a potentially unstable tax base and puts
particular pressure on pension payments in an era of ageing populations. There is significant
uncertainty about the sustainability of this model, particularly considering the impact that
technological development may have on employment levels. Given the exponential rate of
change in technological development, the redundancy of certain jobs across huge sectors of
the global economy could happen quickly. Falling employment levels would dramatically affect

the level of income tax receipts and VAT receipts.

4. It is possible that jobs will be created to replace the jobs made redundant by technological

development. But it is not clear how quickly this would happen. There would need to be
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significant investment in education and training, and tax policy can play an important role in
encouraging such education. In addition, governments can consider how to reduce the direct
tax costs associated with the employment of individuals and how to reduce the tax burden on

corporates so as to encourage investment in individuals.

In the meantime, how national exchequers can plug any tax gap caused by falling employment
levels and how tax disincentives on employment can be removed must be determined. There is

not an alternative obvious income source for national exchequers.

There has been a significant focus in recent years on the international base erosion and
profit shifting (BEPS) project. Essentially, this was a project aimed at eliminating mismatches
in international tax laws and ensuring that multinational corporations paid more tax. While
the BEPS project has driven a lot of changes in international tax rules and changes in
corporate behaviour, it is clear that there are likely to be further changes in international tax
laws, ultimately resulting in higher corporate taxes. We have yet to see what impact a higher
corporate tax rate will have on corporate investment and job creation, or indeed consumer
prices. While certain corporate tax problems need to be addressed, a focus on corporate
taxation, as a tax on the year’s profits, seems to be fraught with the risk of being inherently

unstable and ultimately borne by the consumer.

Consumption taxes, such as VAT and sales tax, while relatively easy to adjust, are highly regressive
as they are ultimately borne by the end-consumer and affect the poorer to a much greater
degree. Innovative taxes, such as a digital tax, have been proposed, but ultimately they seem to

be another form of consumption tax or simply a new means of allocating taxing rights.

There have been international discussions on new forms of taxation, such as a tax on data

or taxation based on market intangibles. The BEPS project has successfully closed the door

on many forms of ‘nowhere income’ (ie, income allocated to no jurisdiction that as a result

is taxed nowhere). However, it is difficult to see how many of the new proposals do anything
other than reallocate global tax receipts among countries and fail to increase global tax
receipts. In such circumstances, history shows that large developed countries tend to do better

when it comes to designing rules around the allocation of resources.

Perhaps there needs to be a greater focus on new types of taxation, such as wealth and
property taxes, which recognise the large, stable base of inherited wealth accumulated in the
world’s most developed countries over many centuries instead of simply looking at current

year profits or income taxes.

Technology is changing how and where people work and equally how corporations connect
and sell to customers. This creates challenges for tax systems designed in a different era.
Greater employee mobility raises important questions as to where value is created within
organisations. This creates significant uncertainty around the appropriate nexus for corporate
taxation. The BEPS project, the European Common Consolidated Corporate Tax Base
proposals and other follow-up international initiatives continue to focus on dividing the
taxation rights of corporate profits. It is clear that the old rules of corporate taxation need

to be adapted to suit the modern world, but whether any of the proposed rules will benefit

countries other than the large traditional powers is not clear.
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The rapidly changing nature of work in today’s technologically advanced and globalised world
poses many challenges for national tax systems. In some instances, countries seek to adapt
traditional tax rules to cater for these unforeseen changes. In others, proposals such as the taxation
of robots, the establishment of permanent establishment (PE) rules and the development of a

digital tax represent innovative ways in which systems seek to deal with these challenges.

TENTH REPORT: TECHNOLOGY LAW

Most jurisdictions have recognised the benefits of technology and have integrated it

into their corporate systems. Technology has proven to improve efficiency, increase
transparency and save time and costs (eg, by encouraging remote working/work from
home). Consequently, there is a visible progression towards digitalisation in the corporate
sector. However, most countries are not fully prepared to deal with the negative effects

of digitalisation. Regulations by and large have lagged behind the pace of digitalisation.
Only a few countries have implemented meaningful legislation that controls and channels
the impact of technology and protects employees from the negative effects of workplace

automation.

While technology has led to an increase in efficiency and reduction of workload, it has
also resulted in the elimination of employment opportunities, much to the detriment of
workers. The growing trend towards automation poses a greater threat to manual labour
roles than to roles that need customer interaction. A large multinational bank forecasts
that in the US alone, 47 per cent of employees will cede their place to automation and

Al in the next few decades. Adapting or implementing technology in the workplace may
also lead to discrimination in recruitment procedures, with those proficient in the use of
technology at a distinct advantage. Some governments have taken initiatives to counter the

loss of employment and enhance job opportunities.

Technology has played a significant role in reducing regulatory burden and improving
corporate governance and compliance. Several countries use videoconferencing for board
meetings, have e-voting, pass circular resolutions via email and report to stock exchanges
through electronic means. Digitalisation has also modified the way employee appraisals

take place and has helped companies to gather performance data more accurately. The
majority of the surveyed countries has legislation for the protection of copyright and data
privacy (including personal data). Some countries reported that they are in the process of
strengthening existing laws/implementing new laws to ensure data privacy improves diversity
and reduces, if not eliminates, hiring discrimination against those with disabilities, women and

minorities more effectively across several sectors.

Some of the major challenges in corporate law affecting the rights and interests of workers
reported by various countries include the risk of Al replacing the workforce; outsourcing of
jobs and business restructuring resulting in reduction of the workforce; and unemployment
due to automation and lack of skill development. The pace of digitalisation also poses
challenges for the interpretation and application of the related parts of the legal system,

including workplace regulatory rules, employment/contract law and liability law.
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I. FIRST REPORT: CORPORATE LAW

Prepared by Rabindra Jhunjhunwala (Khaitan & Co, India)
Executive summary

I Corporate law and technology

Various jurisdictions have recognised new and simplified corporate structures to encourage and boost
startup businesses. In most countries, these corporate structures enjoy several benefits, including a

simplified process of incorporation and ease of compliance aided by technology.

The use of technology has simplified compliance requirements and increased efficiency in several
jurisdictions by facilitating online /one-day incorporation, providing easy and remote access to company
information through the maintenance of records electronically, online submission of annual returns,
online completion of corporate compliances, recognition of digital and electronic signatures and so

on. It is also noted that regulatory procedures, such as the online filing of applications and granting of

permits and approvals for M&As, have been digitalised in various countries.

Technological developments have also facilitated doing business through e-voting and e-balloting;
improved the attendance of shareholders, including foreign shareholders and minority shareholders, by
enabling meetings to be held using videoconferencing/teleconferencing; and increased transparency
through the availability of company information and easy access through a company’s online database,
which have enhanced shareholder participation and improved the decision-making process and
efficient management of companies. Enterprises have also begun to use technology for the evaluation
of performance and productivity of employees by monitoring attendance, output, punctuality and so on

through ERP systems, biometrics, surveillance systems or other such digital means.

Most jurisdictions have recognised the benefits of technology and have integrated it into their
corporate systems. Technology has proven to improve efficiency, increase transparency and save time

and costs. Consequently, there is a visible progression towards digitalisation in the corporate sector.

While technology has led to an increase in efficiency and reduction of workload, it has also resulted in
the elimination of employment opportunities, much to the detriment of workers. Some governments
have taken initiatives to counter the loss of employment and enhance job opportunities. However, the

growing trend towards automation poses a threat to manual labour roles.

Additionally, in the era of the growing use of Al and robotics and lack of any specific regulation in
this regard, governments and companies ought to take account of the potential effects of human

workers being replaced by such technology or robots in the future.

Further, advanced technology is likely to subject workers to risks associated with its use. Governments
will hence be required to put in place specific regulations for the protection of workers against such
risks and mandate employers to provide proper training to workers, undertake surveys to analyse

health hazards and provide adequate OSH measures, such as eye/health check-ups.

Some of the major challenges in corporate law affecting the rights and interests of workers reported
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by various countries include the risk of Al replacing the workforce, outsourcing of jobs and business
restructuring resulting in a reduction of the workforce, unemployment due to automation and a lack

of skill development.

Influence of blockchain technology on the future of employment

Blockchain is essentially an encrypted electronic ledger of, inter alia, transactions, agreements and
contracts that are required to be independently recorded and verified. Each block is time-stamped
and all data is confirmed anonymously in a record of events that is spread across several parties and
permanently saved. As this ledger is decentralised and does not have a central point of vulnerability,

it is secure from external attack.

Estonia has been experimenting with blockchain since 2007 for its national digital identity scheme.
This technology has enabled Estonia to create unmodifiable, secure records of identity with multiple

strands of information on citizens strung together in a single chain.

In India, NITT Aayog, the government think tank, has been a great proponent of blockchain. It aims
to introduce blockchain technology in areas such as education, health and agriculture. Although
Indian regulators, such as the Reserve Bank of India (RBI), still do not approve of cryptocurrencies,
the recognition of blockchain technology as a way to improve the functioning of various sectors could
be seen as a positive step. Further, even private individuals, companies and startups appear to have

increased their demand for talented blockchain developers, despite regulatory uncertainty.

As it is distributed across several computers around the world, blockchain provides access to an up-
to-date version of the ledger to everyone on the network and thereby ensures utmost transparency.

This gives rise to many uses of blockchain technology in the workplace:
1. Blockchain-enabled curriculum vitae (CV)

Blockchain technology creates a medium to bring together information from various sources in a single
place. For instance, blockchain can compile the plethora of information about habits, preferences, skills
and interests of a person available on the internet and create a comprehensive digital dossier about
their hiring potential. This technology will thus help to reduce information asymmetries and outdo CVs
in the future. Thus, blockchain will facilitate ‘verified” measures of a prospective candidate’s ability

and render more comprehensive overviews of talent and to what extent the person is hireable.
2. Equal pay and equal opportunities at work

For various reasons, including maternity absence, higher tendency towards part-time work and
working from home, women are very often paid less than men around the world. The transparency
offered by the open ledger qualities of blockchain technology can lead to increased transparency
in remuneration for men and women, creating limited opportunity to justify differences in

remuneration, and alleviate such endemic discrimination in the world’s labour markets.
3. Facilitate payments for cross-border gig workers

Most workers in the gig economy suffer from wage penalties, lack of income and job insecurity.

Additionally, payment of salaries/wages is difficult as the workers themselves often have to pay
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the fees/charges for cross-currency payments. Such payment transfers can be eliminated, and
internationalised to any currency, through a blockchain-based cryptocurrency transfer facilitated
by the instant verification qualities of blockchain technology. In a pilot scheme between Thailand
and Myanmar in 2017, it was demonstrated that blockchain technology can be used to facilitate

the transfer of remittance money between currencies without transaction fees.

ll. Corporate law and employment relationship

1. Gig economy

A relatively new employment structure in the form of the gig economy has been gaining popularity
in most countries with the launch of services such as Uber and Airbnb. The regulatory framework
around the gig economy is largely unclear at this stage because it is a recent phenomenon. Further,
there appears to be much uncertainty with regard to the classification of gig workers, because some
jurisdictions recognise them as workers, while others see them as independent contractors or self-
employed. Rights granted to gig workers also vary in several jurisdictions depending on whether
such workers are identified as employees/workers or independent contractors/self-employed.
Accordingly, most countries have raised the concern for specific regulations for the protection of

the rights and interests of workers in the gig economy.
2. Subcontracting

Subcontracting is also picking up pace in various economies. However, subcontracted workers
tend to receive lower remuneration than directly employed workers in some countries and

also lack security of tenure. Few jurisdictions have specific regulations governing employment
relationships with subcontracted workers. Consequently, they have limited rights and protection

under law.
3. Collective bargaining rights

Collective bargaining rights and freedom of association of workers is prevalent in most jurisdictions.
Companies engaging workers typically enter into collective bargaining agreements with works
councils/trade unions. These agreements are critical to workers as they set out the terms and
conditions affecting their employment, including remuneration, working conditions, leave and

holidays, working hours, minimal payments and other reimbursements, training and safety.
4. Business restructuring affecting employment

Business restructuring and cross-border M&As tend to cause a reduction of the workforce and
loss of employment. To mitigate this loss, many jurisdictions mandate prior consultations to be
held with works councils and disclosure of the intended restructuring before the execution of
any commercial agreements that may affect the rights of employees. In some cases, employers
are required to obtain the prior consent of employees for transfer upon restructuring, and
upon the failure of an employee to consent to transfer, the departing employee is entitled to a

severance package.

Certain other jurisdictions require prior approval of the authorities to be obtained for

retrenchment of employees due to reorganisation of the business. The extant regulations in various
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jurisdictions offer some protection and security to its employees. However, in most jurisdictions,
labour legislation is conservative, formalistic and outdated and there is a critical need to update

these laws to combat the challenges faced by employees.
Challenges in employment law

The major challenges noted in the area of employment law include the need for regulation and
protection of workers in the gig economy; a protracted dispute resolution process, which delays
justice for both workers and employees; poor training and capacity building by enterprises; and

gender inequality and wage gaps between men and women.

Corporate law and diversity

Equal pay for equal work

The labour legislation of most countries recognises the doctrine of ‘equal pay for equal work’

to avoid wage discrimination between men and women; migrants and nationals; outsourced and
local workers and so on. However, some countries fail to extend this principle to outsourced
workers and migrant workers, and tend to differentiate in payments made to these types of

workers from directly employed or local workers.
Gender equality and wage gaps

Most enterprises have adopted measures to improve gender equality by providing maternity leave,
childcare leave, flexible working hours, working from home, creche facilities and so on, and several
countries encourage women to take up managerial positions and facilitate this process by allowing
these benefits. However, the proportion of women in managerial positions is fairly low, though a
rising trend towards increased participation of women in managerial positions has been indicated
in some jurisdictions. Accordingly, governments and enterprises need to implement favourable
policies to encourage and facilitate women’s access to higher positions. The publication of
remuneration reports by enterprises is required to ascertain wage gaps and take adequate measures to

bridge any such gaps, but laws mandating such disclosures are rare.

Corporate law and rights

Legislative mandale for corporate transparency

To improve corporate transparency, countries have enacted various legislation which mandates the
disclosure of company information, adherence to transparency norms, publishing remuneration
reports and so on. In certain countries, it is also mandatory for companies to publish information
with respect to the functioning of the company on its official website. These measures aim to prevent

mismanagement and increase accountability of the company management.
Regulatory framework against sexual harassment and discrimination

The laws in most jurisdictions require company policies to lay down regulations against
discrimination and to set up equal opportunity policies to promote anti-discrimination.

The laws in this regard are generally very stringent, and contravention of such laws is dealt
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with very seriously. However, some countries still do not have any regulation or policy on
discrimination against workers. It is critical for governments to understand the need for
protection against discrimination, sexual harassment, bullying and violence, implement
adequate legislation and take stringent action against defaulters. It is also the responsibility of
employers to formulate rules and regulations to ensure a safe working environment for their

employees.
3. Penalties and proceedings for the misconduct of workers

In most jurisdictions, the procedure for reporting, investigating and imposing penalties

in cases of misconduct are regulated by the internal policies of the company and typically
include reporting and encouraging affected parties to file complaints, investigation, setting
up disciplinary committees and disciplinary proceedings. Accordingly, companies themselves
determine the procedure and punishment to be awarded, ranging from mere warnings to
dismissal from employment, depending on the gravity of the misconduct. Some countries also

reported that their laws provide fixed procedures to deal with cases of misconduct.
4. Data privacy and copyright protection

Protection of copyright and data privacy is prevalent in most economies in the form of
legislation, contracts, company policies or constitutional protection. A common trend noted
in relation to copyright in several jurisdictions is that, unless otherwise agreed, copyright over
any work prepared by employees during the course of employment belongs to the employer.
Countries have also realised the importance of data protection and privacy, and have enacted
legislation in this regard, which needs to be updated from time to time to keep up with

advancements in technology.

Introduction: the survey and methodology

This IBA-ILO report on the future of work (the ‘Report’) was prepared by Khaitan & Co, headed

by Rabindra Jhunjhunwala and his team comprising Anshul Prakash, Parag Bhide, Kanika Mathew
and Shreya Vajpei, with the encouragement and guidance of the members of the IBA Corporate and
M&A Law Committee (the “‘Working Group’). On 27 February 2018, the Working Group released

a questionnaire, which is the basis of the findings made in this Report. The survey put forward 26
questions (and several sub-questions) to the respondents, primarily in relation to: (1) recent changes
in corporate policies and legislation owing to the influence of technology; and (2) the impact of

technological advancements on employment.”

2 The Working Group and contributors to the report
The Working Group is pleased to present this Report reflecting the results of a comprehensive survey of 55 countries. The Report delivers
an insight into policies and practices in the corporate sector, the recent changes due to advancements in technology and its impact on
employment globally. The Working Group intends that the public release of this Report will help to identify the challenges in the corporate
sector affecting employment and to propose changes to the existing regulatory framework among jurisdictions.
The Working Group is indebted to all the below 55 countries for their contributions to the survey.
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COUNTRY

LAW FIRM

MEMBERS

Albania Kalo & Associates Enkelejd Seitllari
Shirli Gorenca
Argentina Marval, O'Farrell & Mairal Barbara V Ramperti
Enrique M Stile
Australia King & Wood Mallesons Nicola Charlston
Austria DORDA Rechtsanwalte GmbH | Martin Brodey
Azerbaijan MGB Law Offices Limited Ismail Askerov
Bahamas Higgs & Johnson Tara Archer-Glasgow
Hutcheson
Melanie
Bangladesh Dr Kamal Hossain and Sharif Bhuiyan
Associates Sayeed Quasem
Belarus Egorov Puginsky Afanasiev & Anna Rusetskaya
Partners Irina Butko
Belgium NautaDutilh Philippe Francois

Thierry Duquesne

Bosnia and Herzegovina

Mari¢ & Co Law Firm

Branko Maric

Ezmana Turkovic

Tsunematsu

Canada Borden Ladner Gervais Andre Dufour
Chile Carey Pablo lacobelli
Francisca Corti
China Zhong Lun Law Firm Yun Zhou
Colombia Brigard & Urrutia Sergio Michelsen
Andrea Bonnet
Croatia Babic & Partners Boris Babic
lva Basaric
Denmark Plesner Finn J Lerno
Lars Bunch
Estonia Walless Dovilé Burgiene
Povilas Zukauskas
Finland Hannes Snellman Attorneys Ltd | Rabbe Sittnikow
France Darrois Villey Maillot Brochier Jean-Claude Rivalland
and Allen & Overy
Germany Hengeler Mueller and Gleiss Jens Wenzel
tutz Jens Gunther
Ghana Legal Alliance Yaw Adjei Afriyie Nketiah
Hong Kong SAR Deacons Gavin Nesbitt
Gladys Ching
Hungary Dr Kovéacs Néra Ugyvédi Iroda Nora Kovacs
India Khaitan & Co Rabindra Jhunjhunwala
Anshul Prakash
Indonesia SSEK Legal Consultants Fitriana Mahiddin
Ireland McCann FitzGerald Gary McSharry
Japan Nagashima Ohno and Kazuki Tahara

Yoshikazu Hasegawa

Rashmi Grover
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Kenya Anjarwalla & Khanna Karim S Anjarwalla
Rosa Mutero
Shem Otanga
Latvia Walless Dovilé Burgiene
Povilas Zukauskas
Lithuania Walless Dovilé Burgiene
Povilas Zukauskas
Malaysia Zain & Co Zain Azahari
Pauline Ngiam
Malta Refalo & Zammit Pace Mark Refalo
Advocates
Mauritius ENS Africa (Mauritius) Vanesha Baboo Bissonauth
Avina Uckiah
Adele Jeannot
Priya Emerith
Martine de Fleuriot
Mexico Galicia Abogados Ignacio Pesqueira
Myanmar DFDL Myanmar Limited Nishant Choudhary
Bhawna Bakshi
Netherlands Stibbe Hans Witteveen
Nigeria AELEX L Fubara Anga
Theophilus Emuwa
Ugonna Ogbuagu
Pakistan HaidermotaBNR & Co Khozem A Haidermota
Maira Khamisani
Peru Garcfa Sayan Abogados Alberto Varillas
Luis Gastafeta
Philippines Angara Abello Concepcion Eusebio Tan
Regala & Cruz Law Offices
Poland Softysinski Kawecki & Szlezak Robert Gawatkiewicz
Roch
Russia ALRUD Alekseyev Maxim
Singapore Rajah & Tann Vikna Rajah
Slovakia Tatravagonka AS Miloz Ci¢manec
Sona Bendikova
Slovenia Wolf Theiss Horst Ebhardt
Laura Struc
Neja Nastran
South Korea Yulchon Doil Son
Spain J&A Garrigues SLP Misi Borras
Sri Lanka FJ & G De Saram Shehara Varia
Nathasha Gajanayake
Turkey GUn + Partners Mehmet Gun
Beril Yayla Sapan
Gorkem Bilgin
Ukraine Asters Law Firm Armen Khachaturyan

United Arab Emirates

Stephenson Harwood Middle
East

Diwakar Agarwal

Mark Makarem
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United Kingdom Macfarlanes Graham Gibbs

Harry Coghill
Charles Martin
Uruguay Guyer & Regules Nicolas Piaggio
Santiago Madalena
Vietnam Vietnam International Law Firm | Bui Ngoc Anh
(VILAF)

Nguyen Huu Viet

Zimbabwe Scanlen & Holderness Sternford Moyo
George Gapu

Paidamoyo Saurombe

Cinginkosi Dube

The questions were tailored to encourage the respondents to provide detailed responses on
the emerging trends in the corporate sector and the impact of advanced technology on work

opportunities in each of their jurisdictions.

The responses received from 55 countries were analysed, and this Report has been prepared on the

basis of the survey responses received from those countries.

Substantive questions

The substantive questions asked in the survey in relation to corporate policies and practices, the

influence of technology on the corporate sector and its impact on employment were as follows:

A. Corporate law and technology

1. Has the legislature in your jurisdiction recognised new corporate structures, such as startup
businesses, for providing incentives in terms of any regulatory relaxation or flexibility on

compliance certification by management as a result of technology?

2. Have there been changes in regulation with regard to the import/export of technology in

your country by companies?

3. Has there been any change in the regulation governing cross-border M&As to counter the loss

or enhance the increase in jobs due to the integration of technology across borders?

4. In the past decade, have there been some major changes by your regulators in the process of
the granting of regulatory approvals in M&As because of technology? Further, has this change
affected the amount of the workforce working with regulators? If yes, does the government

provide for reskilling /re-employment of the workforce working with regulators?

5. What role does technology play in the corporate governance in your country? For example,
minimum disruption of work by allowing e-voting as a stakeholder. Please provide a synopsis of

the legislative provisions.

6. What is the procedure of performance and productivity control followed by the enterprises
in your country? Does this procedure concern some technological gadgets or means? Are
workers and management duly informed about these procedures? Are policies concerning the

use of these means negotiated with workers’ representatives?
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11.

What is the role of technology in performance evaluation and productivity? Is there any
regulation in this respect? Are there regulations concerning the interaction of workers and
robots? Are there any regulations concerning work tracking and control? Are there regulations

or studies concerning the impact of technology on workers?

Are there regulations concerning the impact of technology on OSH? Are there any legal

requirements concerning the use of technology for OSH reasons?

Has technology changed shareholder relationships? Has it increased the participation by
shareholders in the company? Has this increase resulted in improved efficiency of the overall
functioning of the companies in your jurisdiction? Has this increase helped in ensuring that
minority shareholders’ rights are better protected? Have you noticed any instances where
this increase has led to better management of the company in terms of planning, organising,

staffing, coordinating and controlling?

Does the law in your country permit the convening of board/shareholder meetings through
videoconferencing or any other technology means? If yes, are there any restrictions on
agendas to be adopted through such meetings? Are all types of corporations permitted to hold

such meetings?

What do you consider to be the three main challenges in the area of corporate law in your
country that may affect the workforce significantly? Is your government considering or

implementing any solutions?

Corporate law and employment relationships

What is the most common employment structure of the enterprises in your country? Does the
law contain provisions to regulate the employment structure that an enterprise may follow?
Has there been any modification in such law lately? Is it legally possible for enterprises in your
country to externalise the production process? What is the incidence of the gig economy,

subcontracting and labour platforms in existing enterprises?

Is there any particular legislative framework that recognises and/or regulates the status of

workers in the gig economy? If yes:

i Are they classified as workers or self-employed or any other such classification?
il. Who is responsible for their social security?

iii. Who is responsible for ensuring OSH measures?

iv. Who is responsible for ensuring proper working conditions?

V. Do they enjoy freedom of association and collective bargaining rights?

What is the remuneration trend for gig workers? Has their wage or income from work
increased or decreased as a trend? Have these circumstances been recognised by the

concerned authorities in your country to provide for a legislative framework in this regard?
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Are there other emerging trends in the labour platforms in your country that are a result of

technological development? If yes:

L. What are the key features of these trends?
ii. Have the concerned authorities in your jurisdiction recognised these trends?
1il. Have these trends been beneficial for workers? Please enunciate.

What has been the impact of technological advances on subcontracting? Has there been a shift

in terms of preference among employers towards subcontracting? If yes:
1. Has it been beneficial for subcontracted workers?
1. Have the concerned authorities recognised this trend?

Have any new forms of cooperatives or any other form of crowd work emerged in your
country? What has been the role of cooperatives in your country in response to the growth
of unregulated markets due to technological changes and increase in migrants/refugees?
To what extent does regulation have to change to prevent the misclassification of new
forms of work and grant all dependent workers the right to collective bargaining and

freedom of association?

What are the trends of collective bargaining in enterprises and how many collective
agreements have been executed since 2010 (if such data is available in the public domain)?

What are the main subjects dealt with in these collective agreements?

Does your country recognise transnational company agreements (multinational
corporations (MNCs) executing global agreements with workers located in various
jurisdictions with same degree of rights and obligations) in any form (by practice and/
or by law)? What are the latest regulatory developments in the nature and scope of

transnational company agreements?

What changes have there been in the corporate laws in the past decade that could materially

affect the rights of workers:

i before, during or after a business reorganisation, merger or acquisition; and is
there any specific carve-out for a share deal versus an asset or business transfer deal

concerning automatic transfer of employment?

ii. to employee participation or employee involvement in works councils, collective

agreements or other consultative bodies?

What do you consider to be the three main challenges in the area of employment law in
your country that may affect the workforce significantly? Is your government considering or

implementing any solutions?
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Corporate law and diversity

Does the law in your jurisdiction provide for equal pay for work of equal value? If yes, how is

such a law implemented and enforced in practice against the background of:
L. automation;

1. migration; and

iii. outsourcing?

Do enterprises in your jurisdiction collect data that is disaggregated on the basis of gender?
Does this data reflect that management positions have become more accessible to women
in the past decade? Further, does your jurisdiction provide for special provisions to facilitate

access to management positions by women, such as flexible working hours, allowing working

from home during and post pregnancy? Are there specific measures provided in the enterprise

by-laws concerning aspects of gender equality, for example, maternity, paternity and parental

leave and childcare facilities?

Does the law mandate any specific requirement to disclose gender pay gaps from a corporate

governance perspective? Is it as a matter of practice that corporations in your jurisdiction
disclose such gaps or is there any legislative proposal to implement such requirements in the

near future?

Corporate law and rights

Does legislation mandate the enterprise by-laws to provide for the following:

1. procedures Concerning Corporate transparency;

ii. procedures concerning respect for gender equality and protection against any form of

discrimination, violence, sexual harassment and bullying; and

iii. what are the internal procedures in terms of reporting, inquiry and imposing penalties

in cases of misconduct?

Do enterprises in your jurisdiction follow a policy concerning copyright due to a mandate

under law or by practice? Further, is there a policy concerning individual privacy?

Key findings

Corporate law and technology

Legislative recognition of new corporate structures and influence of technology on compliance flexibility

and regulatory relaxation

The survey demonstrated that new corporate structures to encourage startup businesses have
been formed and recognised by several jurisdictions, such as the ‘simplified corporation’ in
Argentina, ‘starter limited liability company’ in Belgium, ‘simplified limited liability company’

in Croatia, ‘capital commercial company’ in Slovakia, ‘one person company’ in India and the
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proposed ‘simple joint stock company’ in Poland. The views many of the respondents suggested
that ease of compliance certification through digital means, such as online incorporation,
maintenance of records and registers electronically, online reservation of company names

and online compliance reporting, are practised at present and gaining momentum in several
countries. It appears that while more countries are rapidly moving towards digitalisation, several

continue to use traditional means.
Changes in regulation of the import/export of technology
Some of the reported key changes in regulation of the import/export of technology are:

i.  The National Tax Authority of Argentina has eliminated certain stringent requirements for

import, which has simplified the process of the importation of technology.

ii. Azerbaijan and Belarus have exempted technology and technological equipment with respect

to industrial and technological parks from import duty and provided significant tax incentives.

iii. Chile has exempted generally created software from the ambit of import tax and restricted

its applicability to custom created software.

iv.  France has placed certain restrictive measures against Iraq, Russia and Syria for dual-
purpose goods. Further, the transfer of technology requires authorisation from a competent

national authority in France and Germany.

v.  Japan reported that its Foreign Exchange and Foreign Trade Act 2017 was amended to
strengthen criminal and administrative penalties for import/export violations and expand

filing obligations on foreign investors to prevent the loss of confidential technology.

vi. Russia has tightened its regulation related to import/export by imposing limitations on the

import/export of technology and software.

Other respondents, such as the Bahamas, Bangladesh, Belgium, Bosnia, Finland, Hungary, India,
Indonesia, Pakistan, the Philippines, Slovakia, Slovenia, Spain, Sri Lanka, Turkey, the UK and
Zimbabwe reported that there have been no key changes in the regulation of the import/export

of technology in their jurisdictions in the recent past.
Impact of the integration of technology and cross-border MCTAs on local employment

Some of the respondents, including the Bahamas, Lithuania and Zimbabwe, reported that they
have regulations to ensure the protection of local employment, including regulatory approval
for cross-border M&As conditional upon the protection of local jobs, prohibition of employment

termination due to M&As and imposition of redundancy payments.

A few respondents reported that their country has proposed changes to its regulations to protect
key sectors of the economy from foreign investment and strengthen penalties for investors who

fail to honour their commitments.

There appear to have been fewer instances of any key changes in regulations governing cross-
border M&As to counter the loss of employment or to enhance job opportunities due to the

global integration of technology.
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4. Digitalisation of regulatory procedures and consequent effect on the workforce

Some respondents, including Finland, India, Indonesia and the UK, admitted that there has been
significant progression towards digital means for filing applications and obtaining approvals in

relation to M&As in their jurisdictions.

No major changes have been made by the regulators towards the digitalisation of regulatory
procedures in several countries, including Austria, Azerbaijan, the Bahamas, Bangladesh,

Belarus, Bosnia, Canada, Croatia and Denmark.

There is limited information in the responses on the impact of such technological advancements
on the workforce employed with regulators, apart from in Finland, where digitalisation has led to

a reduction of the workforce and employees have been trained and employed in other areas.
5. Role of technology in corporate governance

Several respondents reported that there has been an increased use of technology to reduce
regulatory burden and improve the ease of doing business in their jurisdictions, while a few
responded that maintaining good corporate governance and technological innovation is being

gradually implemented through corporate regulations.

An appreciable number of countries indicated that holding board and general meetings
electronically, e-voting, passing circular resolutions via email, e-balloting and reporting to

stock exchanges through electronic means are accepted in their jurisdictions. Some countries
reported that the display of corporate information on the websites of corporations is being
recognised by regulators. However, Albania and the UAE reported that e-voting is not permitted.
All these measures have helped to enhance shareholder participation, improved the decision-
making process, achieved better transparency, improved enforcement and increased efficiency
in the management of companies. Fewer countries responded that technology has not played a

significant role in corporate governance in the country.
6. Procedures for the evaluation of performance and productivity of workers

The survey demonstrated that there is no uniform procedure for performance and productivity

control, and such procedures vary largely from enterprise to enterprise in almost all jurisdictions.

Some countries, such as Ghana, Hungary, India, Kenya, Sri Lanka, Turkey, Ukraine and the UK,
reported that technology is used for monitoring attendance, output and punctuality through

ERP systems, biometrics, surveillance systems or other digital means.

A computerised balanced scorecard and other technologies are used to evaluate efficiency in
Ghana. The use of technology for performance evaluation was found to be common among most
enterprises in Azerbaijan and India. In Austria, technology has shifted the focus on the method

of evaluation from input-based to output-based.

In the majority of countries, while employees are required to be fully informed of such internal
procedures and policies, these are rarely negotiated with employees. However, the use of
technology in monitoring employees requires the prior consent of the works council/employees

in some countries, including Austria, France, Germany and Ghana.
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Legislative evaluation of performance and productivity of workers

An overwhelming majority reported that there are presently no regulations concerning the

interaction of workers and robots in their jurisdictions.

A few respondents indicated a different trend, where regulations in this regard are being discussed
and deliberated and beginning to take legislative shape. These countries include Estonia, where
the first report on robotics regulations was released in 2017; France, where international standards
have been developed with the aim of helping robot manufacturers and robotic system integrators
to achieve the safety objectives set by regulations, in particular to comply with essential health and
safety requirements; and South Korea, where a bill, the Robot Basic Act, which aims to establish
basic ethical rules with which designers, manufacturers and users of robots must comply, was

proposed on 19 July 2017 and is being discussed by the relevant committees.

On the other hand, countries such as Japan and India have reported that the use of Al is on the
rise and the governments and companies have taken account of the potential effects of human
workers being replaced by such technology or robots. While Japanese companies have been at
the forefront of using robots and other technology to improve productivity and efficiency, given
the cultural ethos of the country and the Japanese government’s continued emphasis on full-
term employment, along with acute labour shortages in several sectors as a result of declining
population, the use of technology has been seen as a gap filler and has not drastically affected
the workforce in companies operating in Japan. Hence, there are no specific regulations

concerning the interaction of workers and robots.
Regulations on the impact of technology on OSH

Only 25 per cent of the countries indicated that there are any regulations concerning the impact

of technology on OSH in their jurisdictions.

In Austria, the Bahamas, Croatia, the Netherlands, Peru and Vietnam, the regulations mandate
that if new technology is introduced in the workplace, adequate training and instructions are

required to be provided to workers.

China and Colombia reported that employers are required to conduct surveys to analyse the

health risks to which they are subjected as a result of the use of new technology.

Belgium, Ireland and Latvia have specific requirements under law to use work equipment
and display screens, such as mandatory eye/health checks and employer regulations for the

use of displays.

Fewer countries have adequate regulations to ensure OSH measures to protect workers from the

risks of advanced technology.
Changes in shareholder relationships

The majority of countries reported that technology has had a significant impact on shareholder
relationships and improved shareholder participation, including the attendance of foreign
shareholders and minority shareholders by enabling them to attend meetings remotely through

videoconferencing or teleconferencing.
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10.

11.

Fewer respondents, such as Albania, Bangladesh, Mexico and Uruguay, reported that there has

not been any significant change in shareholder relationships due to technology.

Technology has made holding meetings easier, reduced time and costs incurred and improved
overall efficiency in the management of companies. Additionally, technology has increased
transparency through the availability of company information and easy access through the
company’s online database, resulting in active participation of shareholders in the affairs of the

company in various jurisdictions.
Influence of technology on flexibility of compliance

Nearly 90 per cent of the countries reported that the convening of board or shareholders
meetings through videoconferencing and other digital means is an accepted practice in most

cases, and there are generally no restrictions on the agenda to be adopted in such meetings.

Croatia, India, the Philippines and Ukraine reported that convening meetings through digital
means (eg, videoconferencing and teleconferencing) is permitted only for board meetings,
and Mexico and Slovakia indicated that meetings through digital means are not permitted

under any circumstances.

Only certain types of corporate entities in Austria, France, Indonesia and Spain are allowed to
hold meetings electronically, and in Hungary and Poland, such meetings are permitted only
if authorised under the articles of association of the entity. Some countries, including India,
reported that the regulators have prescribed various safeguards, such as the recording of

proceedings to avoid any misuse of electronic facilities for holding board meetings.
Challenges in corporate law affecting the workforce

The major challenges faced in the area of corporate law that significantly affect the

workforce include:
i.  the risk of Al replacing the workforce in the Netherlands;

ii. outsourcing of jobs and M&A transactions resulting in a reduction of employment in the

Philippines;
iii. poor employee representations on the board of companies in Croatia;

iv. non-negotiable employment agreements in Hungary and flexibility of working time of

employees and layoff procedures in France;

v.  lack of flexibility of existing labour rules and new limitations on the ability to subcontract

and outsource personnel in Mexico;
vi. lack of enforcement of skill development legislation in Myanmar; and

vii. unemployment due to automation, growth of self~employment due to self-sufficient

economy and the incursion of technology in the lives of employees in Uruguay.
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Corporate law and employment relationships
Regulations governing employment structures

The survey indicated that the majority of the countries’ enterprises are free to choose their own
employment structure. The fixed-term employment agreement on a full-time or part-time basis

appeared to be a relatively common employment structure.

While there is labour legislation to protect and regulate employment relationships, employment

structures are rarely regulated and vary depending on the nature of the business.

Most of the respondents reported that the externalisation of the production process is common

in their jurisdictions with a few exceptions, such as Azerbaijan and Zimbabwe.

With the launch of Uber, Airbnb and other online services, the gig economy is emerging as a
popular employment structure and is well received in Argentina, Australia, Canada, Colombia
and Japan among others. However, this trend is yet to gain popularity in countries such as

Albania, Germany, Ghana and Hungary.
Recognition and regulation of the gig economy
Most jurisdictions do not have any specific legislation that governs workers in the gig economy.

Five countries reported that gig workers are recognised and regulated in their jurisdictions.
These regulations, inter alia, include the Telework Regulation introduced in Colombia in 2008,
the Employment Act 2007 of Kenya, the Smart Regulation framework introduced in Slovakia in
2016 and the Labour Code of Vietnam 2012.

Most countries reported that workers in the gig economy are classified as self-employed.
Colombia, Ghana, Nigeria, Turkey and Zimbabwe categorise them as employees/workers, and in
Singapore, this classification depends wholly on working arrangements, that is, under a ‘contract
for service’, they are categorised as self-employed, and under a ‘contract of service’, they are

classified as employees/workers.
Protection of the rights of gig workers

A slim majority of the countries, including Azerbaijan, Croatia, Hungary and Kenya, reported
that the responsibility of ensuring OSH measures for gig workers is dependent on whether
the workers are considered as employees or self-employed. If they are treated as workers or
employees, the employer is responsible for their social security, ensuring OSH measures and
proper working conditions. If they are treated as self-employed, individuals are responsible for

their social security, OSH and ensuring proper working conditions.

Hong Kong SAR, Malaysia and Nigeria indicated that an employer in each of their jurisdictions
is required to ensure reasonable working conditions and OSH measures, irrespective of whether

gig workers are categorised as employees/workers or self-employed/independent contractors.

India and Sri Lanka reported that the terms of employment contracts solely govern such
responsibilities, whereas in Zimbabwe, this responsibility was vested in the National Social

Security Authority and the employer.
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4. Freedom of association and collective bargaining rights of workers in the gig economy
Based on the views expressed in the survey, this trend appears to vary largely among countries.

i.  In countries including Canada, Croatia, Ghana, Hungary, Japan, Kenya, Lithuania, the
Philippines, Slovenia and Sri Lanka, freedom of association and collective bargaining rights
are provided only to ‘workers’ and not the ‘self-employed’. Therefore, workers in the

gig economy are not entitled to these rights in these jurisdictions.

ii. In Azerbaijan, Colombia, Finland, Hong Kong SAR, Pakistan, Singapore, South Korea
and Zimbabwe, self-employed individuals such as gig workers are allowed to form

associations and exercise collective bargaining rights through these associations.

iii. Further, it has been reported that in Belgium, France, Germany, Spain and Ukraine, gig

workers enjoy freedom of association, but are not entitled to any collective bargaining rights.
5. Remuneration of gig workers

Considering that the gig economy is a fairly recent phenomenon, the statistics are largely unclear.
Some of the countries, including Belarus, China, Estonia, Malta, the Netherlands and Ukraine,

demonstrated an increase in the income of gig workers due to growing popularity.

In Croatia, remuneration is increasing due to a boost in the gig economy, and this is recognised
by the authorities which are taking initiatives to adopt legislation changing the conditions and

requirements for licensing and operation in this sector.

Azerbaijan, Kenya and Vietnam reported that the government has fixed the minimum statutory
wages payable to all types of employees, including gig workers, to ensure fair remuneration to
all workers. The Colombian Teleworker Law (recognised by Law 1221 of 2008) and the Turkish

labour laws ensure equal pay for equal work for all types of workers.

Slovenia indicated that, in the recent years, there have been civil initiatives with proposals for a
legislative framework for gig workers to provide a greater balance between their flexibility and

work safety of gig workers.

France and Zimbabwe showed a decreasing trend in the income of gig workers. In Zimbabwe this
is largely due to high supply and low demand and lack of a legislative framework. The French
government is taking initiatives to protect gig workers, particularly those in the transportation

sector, such as Uber and SnappCar.
6.  Emerging trends in labour platforms influenced by technology

Australia, Hong Kong SAR and Indonesia, indicated that there has been a switch to automation,
which has decreased workload, but at the same time increased the susceptibility of the elimination of
employee positions. This is detrimental to the interests of employees because it leads to the reduction
of the workforce, but the respondents showed that the authorities are focused on the impact of

technological development on manual labour roles.

A similar trend was reported by the Bahamas, where the promotion of e-banking has led to a

reduction in employment in the domestic financial industry. The increasing trend of e-banking
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is recognised by the authorities, but no legislation has been enacted in this regard. The country

further reported that recent amendments to its Employment Act 2001 in relation to redundancy

offers some protection to employees.

Other trends reported by the surveyed countries include:

ii.

iii.

iv.

Online platforms: Online platforms, such as social media, online channels and blogs, have
become increasingly popular and have led to new opportunities for income generation in

various countries.

Working from home: Canada, France, Japan, Nigeria and the Philippines, among others,
reported benefits from technological advancements that have enabled employees to work
from home. India has also recognised the importance of working from home, especially in
the case of women employees who wish to work from home after their statutory maternity
leave. Telework has proven to be a flexible way of working and enables employees to use
virtual networks, shared platforms and verbally communicative robots to work from home
or locations outside the employer’s office or be virtually present in the office. Working from
home has been beneficial to workers by allowing flexible work hours, saving time, improving

productivity and maintaining work-life balance.

AI: Due to the technological development in Al, robots and teleworking, the demand
from the traditional employment market has decreased in countries such as South Korea
and Spain. A new employment market for workers in information and communications
technology has been created in South Korea. These technological advancements have
been advantageous and disadvantageous, with the creation of flexible working hours and
reduction of workload, but with the loss of jobs or lowering of compensation for workers

who fail to acquire new skills.

Business process outsourcing (BPO): Due to the advancement of technology, countries such as
India and Mauritius are leading players in the BPO sector. The Mauritian government has
been investing in improved infrastructure and intelligence and developing new value added
and high-end activities to craft an enabling ecosystem for BPO companies to develop with
technology and to create more job opportunities. The Mauritian government has made

creating employment and promoting sustainable development and innovation a key focus.

Effects of technological advancements on subcontracting

Twenty four countries demonstrated an inclination in favour of subcontracting as a result of

technological advancements. The effects of technological developments on subcontracting in the

surveyed countries have been varied:

il.

Albania: Subcontracting has proven to be beneficial to its workers in specific sectors, such as

technology-related services.

Croatia: The country demonstrated a shift in preference towards subcontracting among
employers, and the trend has created more work for people employed by subcontracting
companies or self-employed subcontractors. However, there is no specific regulation

concerning subcontracting in Croatia.
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iii. Belgium: Technological advances have created more flexibility in subcontracting due
to technological advances, and a shift towards subcontracting is evident in the country.
Technological advances appear to have been advantageous and disadvantageous to
subcontracted workers as they give more flexibility but increase uncertainty and affect
job security. The Belgian authorities have recognised the rise in subcontracting and the
Employment Relations Act 2006 prescribes the general criteria for the characterisation of

employment relationships.

iv.  Finland: Subcontracting and the utilisation of agency-hired labour has become
increasingly preferred in Finland. Due to mandatory background checks on
subcontractors and technological advances, subcontractors are likely to be better
incentivised to ensure compliance with relevant employment legislation. The Finnish
Act on Contractor’s Obligations and Liability when Work is Contracted Out was enacted
in 2007 (amended from time to time) with an aim to prevent the informed or grey

economy and other undesirable features of increased subcontracting.

v.  Ghana: Subcontracting is presently not very beneficial to workers in terms of remuneration

and security of tenure.

vi. Colombia: The country has witnessed cases in which subcontracting schemes have been
misused to the detriment of employees’ legal and constitutional rights. The Colombian
labour authorities, however, have been very active in terms of investigating and penalising

organisations for illegal subcontracting practices.
Emergence of new forms of cooperatives

Very few jurisdictions have witnessed the emergence of any new forms of cooperatives or any
other form of crowd work, unlike South Korea, where cooperatives are set up to further the

independence of immigrant women.

The replies suggest that the introduction of a new legislative framework is required to prevent
the misclassification of new forms of work and grant all dependent workers the right to collective

bargaining and freedom of association.

Malaysia indicated that entities in the country are exploring the avenue of crowd work aimed
at securing jobs for freelancers and non-conventional roles. The Netherlands also reported
that crowd work is growing. There are no regulations that have been changed to prevent the

misclassification of new forms of work, given that they are still largely unexplored.

Russia reported that cooperatives as a form of crowd work are not recognised by Russian law
and there are no special legal regulations in this regard. Considering that cooperatives are not
recognised in Russia, any amendments to the situation allowing them the right to collective
bargaining were reported to be very unlikely. A similar case was noted in Australia, which
demonstrated that a significant change in regulation will be required to grant all workers the
right to collective bargaining and freedom of association. Zimbabwe reported that no new forms

of crowd work have emerged, but freedom of association is constitutionally protected.
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9. Recent trends in collective bargaining

Estonia and Turkey reported a declining trend in collective bargaining in enterprises. In Mauritius,
the culture of negotiation and collective bargaining is not yet developed, and Hong Kong SAR

reported that collective bargaining agreements are not prevalent.

Based on the data provided, this table shows the nature and extent of collective bargaining

agreements entered into by enterprises in various jurisdictions:

COUNTRY PERIOD NUMBER OF MAIN SUBJECTS
COLLECTIVE OF COLLECTIVE
BARGAINING BARGAINING
AGREEMENTS AGREEMENTS

Australia 2010-2018 154,536 These agreements
largely cover terms
affecting employment
relations

Colombia 2000-2015 6,273 -

Croatia Since 2010 172 Provisions on

the conclusion

and termination

of employment
agreements, types
of employment
agreements, working
hours

France 2010-2015 717 Employment, vocational
training, working
conditions and social
guarantees

Latvia Since 2010 1,000 Remuneration and
labour protection,
improving the
qualification of the
employees, work
procedures

Netherlands Since 2010 300 Secondary employment
conditions, such as rest
hours, rosters, payment
of remuneration during
illness

Russia 2010-2017 130,000 Remuneration,
employment, retraining,
issues concerning

the granting of leave
and the duration,
environmental safety
and protection of
employees’ health at
work, guarantees and
privileges for employees
who combine their
work with studies

Singapore 2010-2017 3,000 Salary and conditions of
employment
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Slovenia Since 2010 10 Employment contracts,

internships, working
hours, breaks and rest
periods, overtime, night
shifts, holiday, leave,
freedom of association
and collective
bargaining rights,
minimal payments and
other reimbursements,
continuing education

Spain 2012-2015 7,193 Salary levels by

professional categories,
contractual breaches
that could be
sanctioned (disciplinary
regime) and mobility
rules or working-day
provisions

10. Validity of transnational company agreements

11.

Based on the responses, it can be inferred that several countries, including Azerbaijan, Estonia,
Hong Kong, Mauritius, the Netherlands, Philippines, Russia, Singapore, South Korea, Uruguay
and Zimbabwe, recognise transnational company agreements provided that such agreements are

in compliance with their respective labour legislation.

In Austria, transnational company agreements have been used as a new instrument of
cooperation between enterprises in Europe since 2000, and in Belgium, such agreements are

recognised, provided they are signed by one or more unions.

Countries including Argentina, Australia, Chile, China, Denmark and Finland reported that
transnational company agreements are not recognised and local labour laws will prevail in

all circumstances.
Material changes in corporate law affecting the rights of workers during business restructuring

Changes in countries’ corporate laws affecting the rights of workers during business

reorganisations included:

i.  Albania: To ensure transparency during reorganisation, the law mandates the publishing
of all relevant commercial agreements with the Albanian commercial registry and on
the company’s website before any implementation. Further, the legal representatives of
companies are obligated to inform works councils about issues regarding restructuring
and the employer is required to inform and consult the representative of the employees or
unions before any reorganisation of the company or taking decisions introducing substantial

changes in employment.

ii.  Belgium: The rights and obligations of employees at the time of M&As are protected under law

and employees cannot be retrenched due to reorganisation.
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iii. Croatia: Recent changes in labour laws have introduced employee participation rights and

workers’ representation on the boards of companies.

iv..  Germany: Under German law, although the works council does not have a genuine
codetermination right regarding the business decision on the purchase or sale of a company,
the employer has an obligation to inform the economic committee set up in the company

about economic matters.

v.  India and Indonesia: The law mandates that workers’ consent is required for transfer during
restructuring and workers who do not consent to transfer are entitled to a severance package

and compensation from the employer.

vi. Ireland: Irish law protects workers during business reorganisations and M&As, and employers
who refuse to engage in collective bargaining can be made subject to the jurisdiction of the

labour court.

vii. Netherlands: According to Dutch corporate laws, enterprises are permitted to dismiss
employees in the case of reorganisation only after obtaining approval from government
authorities. Further, as per the Social and Economic Council’s Merger Code 2015, an
enterprise that has more than 50 employees is, in principle, obligated to notify the Social and

Economic Council and unions of an intended merger.

Based on the responses to the survey, it is demonstrated that in Australia, Croatia, Slovenia,
Uruguay and Zimbabwe, as a result of reorganisation, employees automatically transfer to the
new employer. Further, in most countries, including Japan, Kenya, the Netherlands, Sri Lanka,
South Korea and Spain, in a share deal, there is no transfer of employment as there is no change

in employer.
12. Challenges faced around employment law
The main challenges in employment law were identified as:

i.  Australia, Bangladesh, Belgium, Canada, Denmark, Estonia, Indonesia, the Netherlands,
Poland, Russia, Singapore, Slovenia and Ukraine reported a growing need for regulation,

development and protection of rights of gig workers;

ii. gender inequality and wage gaps between men and women were reported by the Bahamas,

Bosnia, Germany, Ireland and the UK, among others;

iii. the determination of appropriate minimum wage levels in comparison with an increased cost

of living was reported by the Bahamas, Bangladesh, Hong Kong SAR and Hungary;

iv. an improvement in practices of long hours and flexibility in working hours were raised by

Japan, South Korea, Sri Lanka and Uruguay;

v.  poor training and capacity-building as enterprises have failed to provide adequate skill
development training to employees was reported by Chile and France, and lack of skilled

labour was raised as a major concern by Turkey and Mauritius, among others;
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vi. a protracted dispute resolution process that delays justice for workers and employees was raised

4as a primary concern countries mmcludin ndia, sSsimgapore, Zimpabwe an ana; an
primary by ies including India, Singapore, Zimbabwe and Gh d

vii. habitual non-compliance by employers with labour standards, such as hours of work, rest days,
leave and wages, in India, Peru and the Philippines; lack of understanding and appreciation
of the provisions of labour laws in Ghana; ineffective and outdated laws in Kenya and Nigeria;
conservative, formalistic and mostly paper-orientated labour laws in Poland; and absurd
legal provisions on compensation for loss of employment in the event of any termination of

employment in Zimbabwe were also raised as key challenges in employment law.

III. Corporate law and diversity

1.

Doctrine of equal pay for equal work

Most countries responded in the affirmative on the existence of law providing for equal pay for
equal work in their jurisdictions. Equal pay for equal work is ensured in various jurisdictions
through specific regulations, such as the Labour Code, Law on Protection from Discrimination
and Law on Gender Equality in Albania; the Employment Act 2001 in the Bahamas; the Labour
Code in Chile of 2002; the Equal Treatment Act in Denmark; the Gender Equality Act 2004 in
Estonia; the Finnish Non-Discrimination Act 2014 and Finnish Act on Equality between Women
and Men 1986; and Germany’s Pay Transparency Act 2017.

Influence of automation on equality in wages

Limited information is available on the implementation of ‘equal pay for equal work’ against
automation. In most cases, there are no special provisions or regulations governing it. The
Philippines has reported that automation should not affect equality in payment in the country, and
in Mauritius there are remuneration orders granting minimum remuneration in different industries
that have to be adhered to, failing which the employee is entitled to file a complaint before the Equal
Opportunities Commission. Belarusian legislation has implemented the piece-plus-bonus wage
system, which adequately assesses the value of work done by the worker with the use of automated
processes, and calculates fair and equal pay to fully comply with the principle of equal pay for work of

equal value in the circumstances of intensive automation and mechanisation of work.
Equality among migrants and local workers

Chile, Japan, Latvia, Lithuania and the Netherlands reported that there can be no discrimination
on the basis of nationality. Hungary, Russia and Slovenia indicated that there is a differentiation
in wages to migrants and citizens in these jurisdictions. Azerbaijan pays higher wages to migrant

workers as they are found to be more efficient than local workers.
Equal treatment of outsourced workers

While in most countries there are no specific regulations governing the rights of outsourced
workers, in Austria, Azerbaijan and Croatia, no differentiation is made on the basis of direct
employees and outsourced workers. The Philippines reported that there are differential wages
for direct employees and outsourced employees, in Japan no protection of equal pay is provided
to outsourced workers and in Chile and Germany there are no legal provisions to ensure equal

pay for equal work to outsourced workers.
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It is evident that there is discrimination in payment against outsourced workers and migrant

workers in some jurisdictions.
Gender equality and disclosure of wage gaps

Argentina, Australia, Austria, France, Ghana, Mauritius, Mexico, Slovenia, South Korea and
Turkey reported that the number of women in managerial positions has increased, based on
data. Countries such as Chile, Croatia, Hungary and Malta recorded very limited growth of
women in managerial positions. While in India, Japan, Kenya and Malaysia, the numbers are

presently not very high, there appears to be a gradual rise in these jurisdictions.

According to the Workplace Gender Equality Act 2012, in Australia, employers are required to submit
timely reports to the Workplace Gender Equality Agency, prepared against a set of standardised

gender equality indicators, including gender pay and management positions held by women.

Measures to improve gender equality, such as maternity leave, childcare leave, flexible working

hours, parental leave and working from home, are provided by the majority of countries.

An overwhelming majority of countries reported that there is no requirement for corporates

to disclose wage gaps as a matter of practice, but the Netherlands indicated that a legislative
proposal for promoting equal payment that mandates disclosing pay gaps was tabled. Fewer
countries, including Austria, Belarus, Belgium, Finland, Germany, Hungary and Lithuania,
mandate the publication of remuneration reports to ascertain gender pay gaps. In Chile it is still
difficult for women to hold top managerial positions in the country, but there is a policy that

mandates equal pay to men and women in the same position.

IV. Corporate law and rights

1.

42

Legislative mandate for corporate transparency

Legislative mandates enacted to ensure corporate transparency were reported in the

following countries:
I Albania: Company information is disclosed on the company website.

ii. Argentina: Corporate transparency procedures, including anti-corruption compliance
programmes, are mandatory for corporations that participate in government

procurement processes.

iii. Australia: All public and large proprietary companies must have a whistleblower policy
consistent with the proposed new requirements, according to the draft legislation, from
2019 onwards.

iv. Azerbaijan: Joint-stock companies are mandated to disclose the procedures of a

transaction that is of significant importance.

V. Bahamas: The country’s securities law mandates the disclosure of all related party
transactions.
vi. China: Information on remuneration is disclosed to shareholders by companies and

there is a requirement to inform the public at large for listed companies.
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Vil. Denmark: Annual reports of limited liability partnerships are submitted to the business
authorities to make them public, and price-sensitive information is disclosed to

investors by listed companies.

viii.  Germany: Companies are required to reflect the requirements set out by the statutory

law in its by-laws.

iX. India: Company information is disclosed on the company website, information on
remuneration is disclosed to shareholders by companies and there is a requirement to

inform the public at large for listed companies.
X. Ireland: Companies are required to adhere to transparency norms.

xi. UK: Companies are required to publish on their websites any information that is useful
for investors, such as who owns them, periodic financial reports and majority holding of

voting rights.

Austria and Belgium reported that their local laws neither mandate the disclosure of company

information nor prescribe procedures with regard to corporate transparency.

2.

Regulatory framework against gender equalily, discrimination, violence, sexual harassment and bullying

Nearly half of the countries, including Albania, Canada, China, Croatia, Denmark, Finland,
Germany, Ghana, India, Latvia and Malaysia, reported that their legislature mandates
enterprises to provide protection against any form of discrimination, violence, sexual
harassment and bullying. The law requires company policies to implement regulations against

discrimination and set up an equal opportunity policy to promote anti-discrimination.

The Australian Corporations Act 2001 enumerates corporate governance principles that

prohibit discrimination. Denmark has mandated the formation of a board for equal treatment
that must conduct workplace assessments every third year. Finland reported that it has specific
anti-discrimination laws that ensure equal pay for equal work. Additionally, the Indian Equal
Remuneration Act 1976 and the Malaysian Employment Act 1955 mandate non-discrimination on
the basis of gender and ensure equality in the payment of remuneration to men and women. The
Act on Securing Equal Opportunity and Treatment between Men and Women in Employment

of Japan prohibits any form of discrimination and obliges employers to take measures to prevent

sexual harassment against employees (men and women) in the workplace.

China, Mexico, Myanmar, the Netherlands, Nigeri