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1. INTRODUCTION material, domestic court decisions and the OECD Com
mentary should be used first to “adequately resolve an

Article 3(2) of the OECD Model ax Convention on interpretative questiorn’.It “has taken the position that

Income and Capital (OECD Model) occupies a prominent

place in every study on the interpretation of tax treaties. A Tax Lawyer.

present, it reads as follows: 1. To mention only some of them: Avery Jones et al., “The Interpretation of

A ds th licati fthe C . . bTax Treaties with Particular Reference to Art. 3(2) of the OECD Mdaxui¢tish
s regards the application of the Convention at any time Bray ReviewBTR) (1984), pp. 14 et seq. and 90 et seq.; J.F. Avery Jones, “Art.

a Contracting State, any term not defined therein shaly(2) of the OECD Model Convention and the Commentary to it: Treaty- Inter
unless the context otherwise requires, have the meaning tlpretation”, 33European Taxatios (1993), pp. 252-257; I. Sinclair et al., “Inter

it has at that time under the law of that State for the purpospretation of Tax treaties”, 4Bulletin for International Fiscal Documentatich
of the taxes to which the Convention applies, any meanir(1986), p. 75; H. Shannon, “US income tax treaties, reference to domestic law
under the applicable tax laws of that State prevailing overfor the meaning of undefined termdhtertax (1989), p. 453; K. van Raad,

meaning given to the term under other laws of that State. 1992 Additions to Articles 3(2) and 24 of the OECD Modéfitertax(1992),
p. 671; American Law Instituteiederal Income Tax Project, International

The meaning and function of this provision has been ttAspects of US Income Taxation fip. 40-45 and 61-62; K. Vogel and R.

subject of intense debate and studhere are several Prokisch, IFA General Report, “Interpretation of Double Taxation Conven
. . . . tions”, Cahiers de Droit Fiscal InternationalVol. 78a (Deventer: Kluwer,
Interpretatlve quest|ons concerning Art. 3(2)’ most 01993), and the country reports included in the same issue; M. Langdléed.)

which are not the focus of this arti¢len this contribution,  Treaty interpretatior(The Hague: Kiuwer Law International, 2001) (featuring
the issue raised is the relationship between domestc recountry reports from most European countries); Vopelible Taxation Con
voi and the normally applicable rules of treaty interpretaventions 3rd. ed. (The Hague: Kluwer Law International, 1997), pp. 208-216;
tion enshrined in Arts. 31 and 32 of the 1966rvia Con J.A. Townsend, “Tax treaty interpretation”, 5&x Lawyerl, p. 219 et seq. and

. ’ . p pp. 264-269; G. Gest and G. Tixi®roit Fiscal Internationa) 2nd ed. (Paris:
vention on the Law of featies (VCI or the Wenna  precses Universitaires de France, 1990), pp. 85-107; Michael Edwardes-Ker,

Rules). Tax Treaty Interpretation(Dublin: In-Depth Publishing, 1995)(loose-leaf),

. . « Chapter 7; BakebDouble Taxation Conventions and International Tax | 2md
According to the OECD Commentaiurt. 3(2) is a “gen ¢y (London: Sweet & Maxwell, 1994), pp. 31-39.

eral rule of interpretation®It does not mention the rules 2. "Some other issues related to Art. 3(2) include that of intertemporal inter
of interpretation of the VCIL, or Art. 3(2)5 relationship to pretation, the relevance of municipal non-tax law and the possibility to apply
those rules. There are authors who assume that Art. 3(2‘municipal doctrines related to the interpretation of tax rules and avoidance.

i A v OECD Commentary on Art. 3, Para. 11; Lenz called it “the general renvoi
lex sDeCIa“S/IS a vis Art. 31 and 32 of the VGLVOgeI clause”, R. Lenz, “General Report on the Interpretation of Tax Tredflabiers

opines, fO_I‘ example, that “art 3(2) is a special rUI? Of'!nte|de Droit Fiscal InternationalVol. 42 (Basel: Verlag fir Recht and Gesellschatt,
pretation in relation to the general rules governing intei1960), p. 296; Baker calls it “the definitional rule”, see note 1, p. 31.
pretation of DTCs and as such takes precedence over thé. Vogel, see note 1, p. 209. As Arts. 31 and 32 of the VCLT are included in
general rules®. Shannon addresses the reIationshﬂWhat Vogel meant by general rules, it is in theory not reconcilable with the view

'defended here that it is not necessary or appropriate to give Art. 3(2) precedence
between Art. 3(2) and Arts. 31 and 32 of the WCL over Arts. 31 and 32 of the VCLT. In practice, however, as that author also pro

_directly by_ aguing that “Art. 3(2) [...] is a special r_U|e Of poses a wide notion of “context” in Art. 3(2), and coined the term “international
interpretation with respect to the general rules of interpreax language”, the resuits of both approaches may in fact be very similar.
tation of the Venna Convention and has priority overS. Shannon, see note 1, p. 455; Galli/Miraulo, “Interpretation of double tax

5 ation conventions — Italy'lFA Cahiers 1993see note 1, p. 396.
those rules 'Lang’ on the other hand’gmes that Art. 3(2) Lang in Gassner et al. (edsAktuelle Entwicklungen im Internationalen

by and,lage Only repeats the otherwise applicable rules OS.teuerrecht. Das neue Musterabkommen der OE@Bnna: Linde Verlag
treaty interpretation, and can therefore be omit€e  wien GmbH, 1994), p. 35 et seq.; IFA (ed.) Studies, p. 209; See also Heinrich
American Law Institute (A|_|) p|aces the domestic meanand Moritz, “Interpretation of Tax Treaties”, #lropean Taxatio (2000),

ing a(; thﬁ thtOfHdO_f_the intﬁrpretati?nhhierardltlyecom d g l49American Law Institute (ALI)Federal Income Tax Project — International
mends that In addition to the text of the agreement an Aspects of United States Income TaxatiofiPHiladelphia: The American Law

contemporaneous agreements, unilaterally publishénstitute, 1992), pp. 43-46.
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reference to domestic law ordinarily should be made only. QUESTIONS RELATED TO THE “ORDINARY

when other interpretative techniques do not support a MEANING” OF TERMS EMPLOYED IN

treaty interpretation®. Along the same lines, perhaps, ARTICLE 3(2)

Avery Jones et al. conclude that “context” in Art. 3(2)

could include “all of the items which may be taken inta3.1. In general

account, or to which one may have recourse, in interpret

ing treaties generally? The question as to the relationshipThe starting point for the interpretation of Art. 3(2) is

between Art. 3(2) and other rules of interpretation can alssbviously the text used. The literature on this provision

be put in terms of the hierarchy betweerfed#nt mean demonstrates that it is fdult to understand Art. 3(2)

ings of tax treaty terms, or of &éfent ways to establish purely on the basis of its “ordinary meaning”. Several

such a meaning. guestions remain after reading the language of the provi
sion, only some of which concern us here.

2. THE NATURE OF ARTICLE 3(2) UNDER

TREATY LAW 3.2. “Unless the context otherwise requires”

One question concerns the hierarchical place assigned to
the domestic renvoi law compared to possible other ele

Before discussing the interpretation of Art. 3(2), it is—perments for the purpose of treaty interpretation. As was

! CNE TS tated above, this is reflected in the phrase “unless the con
haps useful to recall that this type of provision is, in inter> Ny o ; p "o
national law referred to as an “interpretative claud®”, text otherwise requires”. What is meant by “context”, is

h : e L one of the recurring questions surrounding the debate
Guch 2 lauseepour objetde definr un fen UISKUe: gt At 3(2). I S most o ense, “context s e
portée d'une exm@ssiot. 2 In its simplest'form, an inter text immediately preceding and following the term that

; " ; " eeds interpretation, preferably in the same sentence. For
pretative clause can consist of a list of definitions or te example, in most authentic Netherlands language versions

minology In any event, the parties include an mterpreta%:tax treaties, “context” is (perhaps incorrectly) translated
i

2.1. Article 3(2) as an interpretative clause

tion clause in a treaty to give meaning to one or mo o T ;
: ; zinsverbantl’” Another possibility has been dis
treaty terms. It is a dependent norm, because its operat sed, particularly in light of the definition of “context”

is essentially to refer to othesubstantial norms. offered by the VCI. Perhaps “context” must (at least at
presentyf be understood as limited to the description given
2.2. The role of interpretative clauses in providing in Art. 31(2) of the VCI.*° Internationalists would per
“context” haps observe that “unless the context otherwise requires”

Under the VCII, interpretative clauses provide a particu
lar breed of “context” to the treaty term that needs inte8- Id.

: H : i~ 9. Avery Jones et al., note 1, p. 104.
pretatlon. Their Operatlon does not normally result in 10. loan Voicu, De linterprétation authentique des traités internationaux

‘special meaning” in the sense of Art. 31(4) O,f the(Paris: A. Pédone, 1968), p. 147; R. Sadtogoncetto di interpretazione del
VCLT.2 Context serves to qualify the ordinary meaning Odiritto (Torino: Libreria Scientifica G. Giappichelli, 1945), p. 17; note that defi

a treaty term. An agreed interpretation provides, as Fit;nition_al rL_JIes are not uncommon in treaties, but a refe_rence to domes_tic law of
maurice notes, context wherever it is found (unilatereg;gokrvdemg?}zg IE TArrt{o?gl) l;pto2 gﬂzyzlg;owledge, unigue to tax treaties. See
Instruments, Conference. minutes, e{t'-b-r.eaty ter_ms, QS 11. Yasseen, “L”Inter’prétatit;n des traités d'apres la Convention de Vienne sur
Art. 31 of the VCI provides “must be given their ordin e droit des traitésRecueil des Courd 51 (197611, p. 34.

ary meaning in their context”, and not in isolation from thel2. H. Kelsen Theorie pure du droitfr. transl.) (Paris, 1962), pp. 74-78.

rest of the treaty text, related agreements and otherinstis See 8. Al o) nd n nerded sl ey
ments and. elements that are mcluo_led In “context” or mu.28 British Yearbéok of Internatignal Law (BYIL) 1951, p. 13. ’
be taken into account together with context. Context iys ~pe visscherproblemes d'interprétation judiciaire en droit international
thus a relative concept, not an absolute 8iieis some  public (Paris: Pedone, 1963), p. 59.

thing that must be used to illuminate or influence thd6. De Visscher, note 15, p. 59. o

meaning of a term or a phrase. Put another, wayeaty 17. G. de Bont, “Tax Treaty Interpretation”, in Lang (ed.), see note 1, p. 252;

el . « n f O. Bertin, “Tax treaty interpretation in Belgium”, in Lang (ed.), note 1, p. 53;
term, phrase or provision prowdes context” in relation Note in this respect that Art. 33 of the VCLT provides that, except where a par

ship to some other treaty term. Article 3(2) therefore prcicular text prevails, where a difference in meaning between the two authentic
vides “context” to many other terms of the treatycept of  versions of the text exists that is not removed by Arts. 31 and 32, the meaning

course with respect to the interpretation of Art. 3(2) itselfwhich best reconciles the texts shall apply, having regard to the object and pur
pose of the treaty.

Interpretative clauses provide a special form of conte;18. under Art. 31(3)(c) of the VCLT, the interpretation of treaty terms may
because, unlike other (i.e. substantive) provisions of trevolve over time under the influence of “relevant rules of international law in
; : N force between the parties”, which in any event include rules of customary inter
text C.)f the treatya reasonabl.e connection with every Sub‘national law that are deemed “in force” for all nations (Yasseen, note 11, p. 63)
stantive term of the treaty IS normaIIy present_. There 9. This is Galli and Miraulo's understanding in “Interpretation of double-taxa
thus no need to establish whether or not a certain other ption conventions - Italy”, see note 5, p. 395; Most tax scholars, however, find the
or provision of the treaty may be invoked to give meanindefinition of what comprises context in Art. 31(2) of the VCLT “too narrow”;
to the term that needs interpretation. One may Safe_Shannon, note 1, pp. 459-461; Vogel, IFA, note 1, p. 81-82 (who deems-the def

- . inition in Art. 31 of the VCLT “unsuitable” for tax treaties); Prebble, “Interpre
assume that the condition of a reasonable connéttias tation of double taxation conventions-New ZealandlHA cahiers 1993see

been fulfilled. note 1 pp. 476-477 and p. 488.
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in Art. 3(2) may lead to an absurd result if “context” isother than a general rule of interpretation. The use of the
taken to have the same meaning as in Art. 31 of theTyCLword “application” and not (also) of “interpretation” is
because Art. 3(2) is part of what international law consiccertainly uncommon for general interpretative cladss.

ers “context” (to the term in dispute) in the first placet Y suggests to the author that the purpose of Art. 3(2) is not
another possibility is that “context”, as used in Art. 3(2)really the general interpretation of treaty terms, but that
comprises more elements and instruments than in Arontracting states intend it to have a more limited function.

31(2) of the VCI.?° After all, even identical terms in dif Th . -
; " ; ; . e strongest gument is, howevefound in the fact that
ferent treaties with an entirely tifent object and purpose Art. 3(2) rgfers%o “application b&ygontracting state and

may well deserve a very @fent interpretatioft: In that oo 1o hoth contracting statesThis is very unusual in
respect, it seems quite acceptable that the meaning of {Ilég fi : | In f f |
term “context” in a bilateral tax treaty would féif from pect of interpretative clauses. In fact, to refer to only
that of the same term in a multilateral convention that cod
ified and further developed the international law Of0. Gestand Tixier, note 1, pp. 91-9%«(tontexte lato sengu

treaties? It is also true that “context” at times comprises21. South West Africa caset;J Reports 1962, p. 336; Young Loan Arbitra
more elements than those listed in Art. 31(2) of thtion, 59International Law Revie{lLR) 541; Opinion, 1/91 [1991] ECR 1-6079

23 1 ; ; S ; (Opinion on the interpretation of the European Free Trade Association and the
VCLT, espemally In EngIISh JunsprUdence with respeccreation of the European Economic Area. The ECJ held that “the fact that provi

to StatUtory mterpre_ztatlo%‘i._Some see the hIS'[Ot‘_Ica| baCk sions of the agreement and the corresponding Community provisions are identi
ground of Art. 3(2) in English law thus as confirmation 0Olcally worded does not mean that they must necessarily be interpreted identically.
this possibility?5 [...] With regard to the comparison of the objectives of the provisions of the

i . agreement and those of Community law, it must be observed that the agreement
The same two meanings of context (a strict one and a Mds concerned with the application of rules on free trade and competition-in eco
extended one) are found Blacks Law Dictionay: “the nomic and commercial relations between the contracting parties. In contrast, as
surrounding text of a word or passage used to determifar as the Community is concerned, [...] the objectives go far beyond that of the

. . - . _agreement. It follows [...] that the divergences which exist between the aims and
the meaning of that word or passage; settlng or em”rocontext of the agreement, on the one hand, and the aim and context of Commu

ment”. nity law, on the other, stand in the way of the achievement of the objective of

; ; ; « homogeneity in the interpretation and application of the law of the EEA”); ECJ,
All said, an examination of the phrase “unless the conte; ;"1993" case c-312/9tletalsa[1993] ECR I-3751, Paras. 15 and 16 (the

otherwise requires” on the basis of its “ordinary meaningec, decided along the same lines that the interpretation of Art. 90 EC Treaty
taken in isolation is not very productive. There is a cleéecould not simply be transposed to Art. 18 of the Free Trade Agreement between
indication that there is some kind of limitation on the eperEEC and Austria because “the objective of the establishment of a common mar

; ; ; i <+~ Ket does not form part of the free trade agreement”); A GATT Panel decision on
ation of domestic renvol, but the extent of that I'eS'[I‘IC'[IO\the interpretation of the term “like product” in the narrow definition of the

remains unclear Antidumping Agreement is unsuitable for the purpose of GATT Atrticle IlI:2;
ECv. Japan Imported Wines and Alcoholic Beverad@3O Basic Instruments
« . . . & Selected Documen(BISD), 34th Suppl., (1986-1987), p. 115.
3.3. “As regards the app“(iatlon of the convention 22. Vogel, IFA General Report, note 1, p. 82 (“the function of the term in the
by a contracting state two provisions is completely different”).
23. See 5.3.: “What comprises context in Article 3(2) versus Article 31(2)

i i i VCLT?".
Another questlon that is raised by the text of Art. 3(2) as 24. In English law, it is an “elementary” (Viscount Simonds; v. HRH

Stands’ is what purpose .the _part|es served by mCIUdmg ItPrince Ernest Augustu$1957) 1 All ER 49, p. 55 (HL) rule that statutes must
the tax treaty_Thls question is related to the fact t_hat.Art-be read in their context. “Context” as used by English courts most often indicates
3(2) starts with the phrase “as regards the application the statute as a whole, so that “every clause of a statute is construed with refer

the convention at any time by a Contracting state”. |s thence to the context and other clauses of the Act” (Lord Davayada Sugar
i : I -Refining Company. R (1898) AC 735, p. 742). However, the same term may
an indication that Art. 3(2) was never intended to be recbe employed to refer to the intention of the legislatss¢ciated Newspapers

as a general rule of interpretation, to re_place tleana v. Registrar of Restrictive Trading Agreemefit864) 1 All ER 55 (HL),CIC
Rules, but operates much more restrictively? D0€S Insurance v. Bankstown Football CIy997) 187 CLR 384, p. 408, other
directly relate to the intent of the parties in respect of thistatutesn pari materia(Viscount Simonds, p. 53 — Lord Tucker agreeing), the

; S i it i “general scheme of the relevant rule€héndrachud, OP Singla v. Union of
ﬁ,]aértéﬁliﬁé Per)(()t\gasmn’ insofar as it is Captured by the WordIndia (1984) 4 SCC 450, p. 461 or even “relevant extraneous matters” (Lord

Somervell AG v. HRH Prince Ernest Augustys 61); see also E. Driedg&he

According to Shannon “application means each decisicConstruction of Statute2nd ed. (Toronto: Butterworths, 1983), p. 83 et seq.

. . X : . (who includes in “external context” social context, the general body of law of the
of a fiscal authority or court in a contracting state in & mag . language context (including dictionaries), etc.).

ter inVOI_Ving a tre&_lty’27 Avery Jones et al- suggest a morezs, Art. 3(2) (or its predecessor) reportedly first made its appearance in the
narrow interpretation of the word “application”, where the1945 UK-US tax treaty; Avery Jones et al., note 1, p. 93; Vogel, “Dop
state of residence applies the treaty only in granting epelbesteuerungsabkommen und ihre Auslegung’Stduer und Wirtschaft

R R [ (1982, pp. 286-287; Vogel, IFA General Report, note 1, p. 82.
exemption or credit under the rules for avoiding dOUb|'26. As Starke notes: “What must be ascertained ioghensiblentention of

taxatl_Qn, V_Vhlle the S_OU_I’CE State app“eS the treaty under tthe parties, as disclosed in the four corners of the actual text (emphasis-in origi
classification and distributive rul@sDery and Vdrd refer naly’, p. 479; see also Land, Island and Maritime Frontier Dispute (EI Sal
to theOxford English Dictionay and suggest that “appli vador/Honduras: Nicaragua intervening), Judgment of 11 Septemberl@992,
cation” means “the bringing of a law or theory or of a-genReports 1992, [pp. 717-719 S.0. Torres Bernardez] Para. 189.

X L . 27. Shannon, note 1, p. 457.
eral or figurative statement to bear upon a particular casg’ Avery Jones et al., note 1, pp. 21-22.

or upon matters of practice generafy”. 29. Dery and Ward, “Interpretation of Double Taxation Conventions, Canada”,

; ; ; « : - in IFA Cahiers 1993note 1, p. 281.
Without add“reSSI.ng t.he meaning of th.e term a”ppllcatlon 30. See the overview and comparison made by H. Blix and J. Emdrsen,
the phrase “application by a contracting state” does Se€treaty Makers Handbodtockholm: Oceana Publications, 1973), pp. 117-131
to lend more support to a reading of Art. 3(2) as somethir(which shows that only tax treaties have a domestic referral); Dery and Ward,
note 29, p. 279.
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one state while authentic interpretation clearly musdhg its rights® It is also appropriate to refer to Art. 27 of
involve and engage both, is so irregular and out of stepe VCLT in this respec®

with several general principles of international law an e i o
rules of treaty interpretatiéhthat it at least sheds consid ;‘éwévg{ r?es Vﬁcg% ;sohensié Sgrt.r']oenmd: eﬂmﬁfﬁ eisitmg?n
i

erable doubt on the view that Art. 3(2) operates as a g€l jes plus manifestes dolosivén other words, even
eral interpretative clause. if states do not intentionally reduce their treaty obligations
by changing their domestic laws or regulations, the-prin
ciple of good faith protects the legitimate expectations of
the parties! The function of good faith in this respect is
thus to temper the stasadiscretion to exercise that right.
According to \liger, this is even the primary function of
good faith in treaty interpretatidf.

The principle of good faith has a particular role to play ifhis particular implication of the principle of good faith
relation to Art. 3(2). First, it must be pointed out howcan be associated with Art 3(Z)The system of referral to
important the duty to observe and interpret a treaty in gogtbmestic law for treaty interpretation and application
faith is under international treaty la®ne can scarcely
find a principle that is more fundamental. The Interna
tional Law Commission almost immediately agreed thg_31. See 10.: “Towards an interpretation of Article 3(2) in accordance with Art
the principle Qf good faith ShOUId also govern treaty interlde.)s?ﬁeagr?e%e\égslgit’;tes the other: “Performance of a treaty obligation in good
pretatlon,. as is also .the case with reSp‘?Ct to treaty'Ob_Sfaith means carrying out the substance of this mutual understanding honestly and
vance®? It is thus undisputed that good faith plays a crucigoyally. As the ascertainment of this mutual understanding, i.e. the real and com
role in the interpretation of treati€sln fact, one can eas mon intention of the parties, is a matter of interpretation, it is also said that treaty
ly say that the principle of good faith overtules many oiemeion s goverted b the pincple of oot it (6 Chigmerl
even all other I’Igh'[S and obllgat_lo_ns of treaty.la\ns not and Sgns, 1953), p. 115§?along)tlhe same lines Voicu notes: “Guidée par la bonne
,necessaf,y that the_ treaty eXp“C'tIy refer to _the dUty_ t‘foi, l'interprétation d’'une norme contribuera a son application correcte”
interpret in good faith. Consequently the explicit mentiol(‘Guided by good faith, the interpretation of a norm will contribute to its correct
of one element of interpretation without explicit referencggpliéation”), Bn_ote 10Mp-.t1.8. Frontier DelimitatioArbitration Award of 14

o “good faith” by no means excludes’itTo study the o2, o c, e RaDIP 434, 508 (1985); M. Daklintorpréta
.many diferent Imp“.cat.lons of the prlnCIpIe of QOOd falth tion des traits normatifs d’apres la doctrine et la jurisprudence internationals
in accordance with its importance for the law of treaties iparis, 1936), p. 104; Bin Cheng, note 32, p. 115; Voicu, note 10, p. 451Kolb,
beyond the scope of this article, but it is appropriate tBonne Foi en Droit International Publi@aris: PUF, 2000), p. 273; H. Lauter

make some selected observations. pacht, 43Annuaire de I'Institut de Droit Internationl(1950), p. 413.
34. A.D. McNair, The Law of Treatie@xford, 1961), p. 466 (footnote 1).

35. North Atlantic Fisheries ArbitratiorAward by the Permanent Court of

4.2. Abusive and unilateral treaty interpretation Arbitration, XI RIAA 167, pp. 186-188{JS nationals in Morocco caséCJ
Reports 1952, p. 176; “Rainbow WarriorRevueGénérale Droit International

. . . C s Public 94 (1990), p. 843, Group dissenting opinion Lauterpacht, Wellington
One of the duties of states that is associated with interpriq, ang Spendeierial incident casdpreliminary objections)|CJ Reports

ing in good faith is derived from the prohibition of abuseigsg, p. 189.
of rights, which is thus an application of the principle 0136. J. VerhoevenDroit International Public(Brussels: Larcier, 2000), p. 420;
gOOd faith®® !ntemational Ia-W is nqt imposed by a “highergglbér;ﬂfr3&1%0%1?1[2 foi en droit international publi®aris: Pedone, 1977)
order”, but is created by its subjects. In the same Vel 85 kolb. note 33, p. 266. P : ’ '
states must al_SO Interpret the treaties they concluc_ie theSS. North Atlantic Fisheries ArbitrationAward by the Permanent Court of
selves (“auto-interpretation®.lt becomes thus crucial in Arbitration, XI RIAA 167, pp. 186-188(JS nationals in Morocco caséCJ
this process that states do so without taking advantageggpqis 19?2‘ P 176;@'%”‘:}? 33, p. 270. s intornal | stficati
the fact that they usually have to interpret their own-obliZ®- # Party may not invoke the provisions ot Iis interna ‘aw as justitication
. . - . for its failure to perform a treaty”; See also I. Sinclair, “Interpretation of tax
gations. Itis a breach of good faith to reduce ®nbliga  yeaties’, 4ulletin for Intemational Fiscal Documentatiah(1986), p. 75.
tions intentionally by interpreting them more restrictively 40. Kolb, note 33, pp. 266-267.

It is of no consequence, from the standpoint of interng:l:l. Fisheries J_urif]diction “In corll_seq_uence, It(ljﬁ? ﬁxe_rﬁi_seﬁfjurisdict}og by the
tional law that this unilateral interpretation is somehow ourt to entertain the present application would fall within the terms of the com
e P . i lause and correspond exactly to the intentionexqgettation®f

legitimized under the municipal law of that contracting’ o oo & -

) <both parties when they discussed and consented to that cld@skReports
state. In the matter of the Jews of Romania, f(_)l’ examp|1973, pp. 57-58, Paras. 22-23 (emphasis addedis- Patent Protection for
the treaty of Berlin of 1878 established certain non-disPharmaceutical and Agricultural Chemical Product8TO Doc. No.
crimination Ob"gations on Romania for the benefit of itsWT/DS50/R, pp. 47-49, Paras. 7.18-7.22, 10 World Trade and Arb. Mat., 35, 84
inhabitants of the Jewish faith. By Characterizing the prc(1998); Yearbook_ of the ILC, 1965, p. 91 (Para. 41); Tammes (Netherl_ands),

w : . . GAOR, 20th session, 6th Cmtee, 974th mtg, p. 199 (referring to good faith and
tected \_]eWS no Iong_er as mhab'ti?-’n_ts , but as_ for_elgne'the expectations that parties have while drafting an instrument, as noted by V.S.
Romania could not “interpret away” its own obligatiGhs. mani, Basic Principles of Modern Interational Lagkancers Books, 1993),
From the decisions of international courts and tribunals p. ggi); MDigcs/qfecu éRomania),lGAOR,. 21slt Lsessioré, ?th C_gﬁ:]ee,H 932nd mtg.,
is clear that even where a contracting state has the expliP: 201: M.E. Villiger, Customary International Law and Treatiche Hague:
; . .. Y . Martinus Nijhoff, 1985), p. 321, Para. 468mco v. Indonesjalnternational
”ght or the Imp|IC|t pOSS|b|“ty of mOdu.Iatmg the depth..Centre for Settlement of Investment Disputes Refdonts 431.
and scope O_f Its treaty commitments with reference tO I42. Kolb, note 33, p. 269; Zoller, note 37, pp. 88-89; Bin Cheng, note 32,
own domestic lawit does so subject to the duty to inter pp.114-115; Yasseen, note 11, p. 23.

pret and observe the treaty in good faith, i.e. without-abu43. Villiger, note 41, p. 343.
44, Dery and Ward, note 29, p. 282.

4. ARTICLE 3(2) AND THE PRINCIPLE OF GOOD
FAITH

4.1. General remarks
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makes tax treaties vulnerable to unilateral intentiondrt. 3(2). The context of the term that is subject to inter
dodging and unintentional hollowing out of tax treaty-obli pretation needs to be taken into account, and may even
gations by the contracting states, as was already pointedke precedence. Article 3(2) constitutes “context” for any
out above’® That concern is also expressed, to mention buteaty term that needs interpretation, but many other treaty
one source, in the OECD Commentary with respect to Arterms, phrases and perhaps even extraneous elements and
3(2) of the OECD Model: instruments will be a part of that context as well. The

A state should not be allowed to empty a convention ofcONtext” of a treaty term can be any other word(s) in the
some of its substance by amending afterwards in its dome3@Me sentence, paragraph, chapter or part of the featy

tic law the scope of terms not defined in the Converffion. found in any other instrument described in Art. 31(2) of

- ‘télﬂ/e VCLT. Of course, not every word in a treaty relates to

Unfortunately it is not above states to reduce the scope ery other word to such an extent that a valid interpreta

their tax treaty commitments by means of Art. 3(2). Agjon of the one cannot be established without reference to
Bartlett noted, “[I]n recent years, howeyepbncern has E)he other
y

been expressed about a worrying development where

changes in the terms of a treaty have been made unilater ] ] ]
ally through new tax legislation in the partner countfy”. 5.2. Role of “context” in Article 3(2) versus Article
De Bont cites a Memorandum by the Netherlands Ministry ~ 31 VCLT

of Finance that quite openly admits to unilateral treat

adjustments with reference to Art. 3¢2Other examples The reference Art. 3(2) makes to “context” is in aceord
can also be foun#. ance with the basic rule of Art. 31 of the VInamely
that the “natural” context of a treaty term shall be taken
. into account for the purpose of interpretation, and it con
4.3. Effectiveness nects directly to the phrase “unless the context requires
- . . ... otherwise” in Art. 3(2). It must be kept in mind that “eon
The pr|n0|0ple of dctiveness includes two distinguish (ay¢in this phrase is not necessarily equated with the def
able rules” The first is that all provisions of the treaty arejnition of what comprises context in Art. 31(2) of the
intended to have significan€eThe second is that the
treaty as a whole must be taken to have been concluded'to
achieve some intendedfett, a consideration closely 45. With respect to unilateral interpretations, Voicu, note 10, (on p. 118) draws
.related to the ObJeCt and purpo.se of the tréé‘ﬂ_}hls ruI(_a thé interesting distinction betweer[13 unilaterail treat)Y/ interpr(‘etatio% before and
is also commonly refe(red to with the adagmgls _magls after the conclusion of a treaty. He points out, among other things, that unilateral
valeat quam pexat which Schwarzenbger desg%bes as treaty interpretations in the course of concluding the treaty may, under certain
“the battle-cry of functional treaty interpretatiol¥'The  circumstances, become authentic. _
World Court has held that a state is obliged to take &%, Commeninen i3 P 1 (adiea 1000, sesen Renorcn, |
measures, mcludlng th(_)SE of a IeQISIatlve or regulato'these assertions by the OECD, or its proper denominatioyn under international
nature, to ensure thefe€tive application of a treatyThe  jaw, is the principle of good faith. The domestic renvoi is subject to the require
ILC found that the implications of this principle are actu ment of good faith, which sanctions states that abuse the discretion given to them
i i inci | i i under Art. 3(2).
ﬁ(l_%é?jcg(c:)ig|{|r;/,tgestp£tlgﬁl1ré|§t ?(f) ?hoa?fgta&gswrgé%helisnrpheen 47. See aléo) the comments of Bartlett, “The Making of Double Taxation

. Agreements"BTR(1991), p. 83.
5
ILC Explanat|0n5. 48. De Bont, note 17, p. 258.

. ; 49. See, for example, the Austrian ministerial ordinance BGBI Il 1997/287
Although the prInC|p|e of ééctiveness thus supports anquoted by Hofbaueifax Treaty InterpretatiofThe Hague: Kluwer Law Inter

interpretation of Art. 3(2) that would give fullfe€t to the  aional, 2001), p. 32; B. Peeters, Interpretation of double taxation conventions,
elimination of double taxation, it must also be said that thselgium”, IFA Cahiers 1993note 1, pp. 244-245.

ICJ refused to “repair a fault in the mechanics of a treaty50. Berlia, Contribution a l'interprétation des traité&cueil des Coursl4
even though this meant that the treaty could not have t(1965-1) p. 306; H. Thirway, “The Law and Procedure of the International

. - : : Court of Justice”, 6BYIL (1991)p. 44.
effect the drafters intend€8iThis dictum by the ICJ illus Corfu channel caséCJ Reports 1949, p. 24Anglo-Iranian oil caselCJ

trates the “gganic defects” Brownlie sees in the principlereports 1952, p. 105; Thirlway, note 50, p. 44.
of effectiveness! It is, as Stone noted, @ifult to balance 52. interpretation of the peace treaties cal®) Reports 1950, p. 229Amba
the common intent of the contracting states on the oftielos caselCJ Reports1952, p. 45.

: : 53. Schwarzenbergeinternational Law I, 3rd ed. (London: Stevens, 1986),
hand and give the treaty an unforeseen operation on tp‘ 520,

other hand?® Treaty provisions must be given their full, 54 agvisory opinion onExchange of Greek and Turkish populatioR€1J
real efect by states, but an oversight or a fault in the treaiReports Series B, No. 10, p. 20; Zemanek, in Neuhold/Hummer/Schreuer,
should not be repaired on the basis of the principle (Osterreichisches Handbuch des VélkerrecBisl ed. (Vienna: Manz Verlag,
effectiveness. 1997), p. 65; D.J. Harri€ases and Materials on International L&&weet and
Maxwell, 1991), pp. 71-72.
55. Yearbook ILC 1966, II, Para. 6.
56. The principle of effectiveness could not be used by the ICJ to attribute to
5. ARTICLE 3(2) AND THE (OTHER) CONTEXT the provisions of the Peace Treaties a meaning that would be contrary to their
OF TREATY TERMS letter and spiritlfiterpretation of peace treatiesiseJCJ Reports 1950, p. 221,
17 ILR, p. 318; Shawnternational Law(London: Butterworths, 1970), p. 658).
57. 1. Brownlie, Principles of International Public LawOxford University

5.1. In general Press, 1966), p. 636.
58. Julius StoneOf Law and Nations Between Power Politics and Human

As was discussed above, the notion and function of-“coHopes(William S. Hein & Co., Inc., 1974), pp. 180-181.

"o H i i i H 59. Yasseen, note 11, p. 34; Arthur D. Wa@gpenheim'’s International Law
text” is crucial for the interpretation and application oigth ed. (London: Langman). p. 1273.
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In any event, it must thus be accepted that resort to Affreatiescase before the Inté&merican Court of Human
3(2) cannot exclude an examination of the other “contexRights, for example, the court included in the context “the
of the tax treaty term that needs interpretation. How elseterAmerican human rights system as a whétdh the
could it be established that the context indeed “requiresir Transpot Arbitration:

otherwise” in the sense of the provisiBh&t least in this the tribunal tested that judgment [derived from an interpre
respect, therefore, it is fair to say that Art. 3(2) does not ation of the agreement as a whole] in the light ofcter

displace the by and Ilge contextual approach of the  ajl contextof international civil aviation in which the agree
VCLT. Elements of “the context” must continue to find  ment was negotiated and the practice of the parties as they

their way into the crucible of factors that play arole in giv  operated under the agreement ... Finally, the tribunal under
ing meaning to a terto determine if indeed “they require took a limited examination of practice under air service
otherwise”. In the final analysis, therefore, Art. 3(2) must agreements similar to the France-US one, for the sole pur
interact with contextual information from téfent pose of ensuring that this practice did not suggest a wholly
sources. This means first of all that a tax treaty term may dissimilar approach from the tribunals tentative judgniént .
not be isolated from the rest of its sentence, the rest of the [€MPhasis added]
paragraph, or the rest of the article. Article 7(2) is, folfhe issue of a “wide” context can perhaps be associated
example, clearly relevant context for Art. 7(3). The samwith the fact that it is not entirely clear if Art. 31(2) actu
goes for the ééct terms in other articles may have on thally defines context or only defines what the context is
meaning of the term in dispute. Article 25(3) is, in thatomprised of for the purposes of interpretafiohhe Ger
sense, relevant context for Art. 7(3) as well. Finalgfi man text of the VCL (“FUr die auslegung eineglrages
nitions or other relevant information included in instru bedeutet der Zusammenhang) .seems to indicate the
ments connected to the treaty must also be taken inficst solution, while the French I(¢ contexte compnd
account. In addition, as will be discussed further bglow..”) and English (“The context ... shall comprise ...")-ver
the other elements and instruments of Art. 31 of theTWCL sions seem to support the second solution. It seems that it
namely good faith, the object and purpose of the treaty ambuld be adding to the VALto read Art. 31(2) as mean
the elements and instruments must in the atghdew be ing that “the context for the purpose of the interpretation
taken into account together with the context. of a treaty shalbnly comprise”. For most practical pur
poses, Art. 31(3) solves this problem because it lists
; p ; instruments and elements that are “taken into account
53 X\%gltecgﬂ%'f/ecsl_-ﬁg ntext” in Article 3(2) versus together with the context”. Nevertheless, a court may feel
| that it is not exactly prevented from considering other
aterial or circumstances to be “context” in the sense of

Tax treaties do not normally define what comprises co gt 31(1). Indeed, as Thirlway puts it “[Art. 31(2)] does
0

text as used in Art. 3(2). Some authors have, based on 2 e »
origins of Art. 3(2) in Anglo-Saxon legal terminolggy cover all possibilities™ Even if a debate ensued over

taken the position that “context” in Art. 3(2) has a wideEhe admissibility of sucp material one could consider it a
scope thar? that established in Art. 31(2)( gf the V&L supplementary means” rather than an element of the gen

Others, in an attempt to use the language of Art. 3(2) its%fal rule. Articles 31 and 32 by no means prevent an inter
{

to prevent changes in the domestic laws of one of the ¢ reter from using the material anyway in order to confirm

tracting states from undermining its treaty commitménts, %r}tﬁ;ﬂgtrﬁg?nns(ﬂ‘ntgligreneral rule, or to shed light on a
armgue that the domestic tax laws of each of the contractirlis

states also belong to the “conte®@The OECD Commen

tary on Art. 3 states that “the context is determined in par

_thUlal' by the |nte_nt|0n of the_ Contra(}tlng states when-sigieo. Vogel, IFA General Report, note 1, pp. 79-82; Ker, note 1, Chapter 7, p. 8.
ing the convention ...”, which is difult to understand 61. Shannon, note 1, p. 459; Avery Jones et al., note 1, p. 93.

from the perspective of theidhna Rule$?* Skaar agues 62. Which is actually safeguarded, in any event, by the principle of good faith.

. 0 63. Dery and Ward, note 29, p. 285; OECD Commentary on Art. 3(2), Para. 12;
that the OECD Commentary is also part of the ContextA. Xavier, Direitto Tributario Internacional p. 134; M. T. Soler Roch and A.

5
of a tax treatfi Ribes Ribes, “Tax Treaty Interpretation —Spain”, in Lang (ed.), note 1, p. 312.

Turning our attention to general interational itis fair 54 0C Conmentan o A 32 are 12 i espect 02 plaera ooty
to say that “context” has_ at_tlmes been given _a scope tIfof the treaty” (Thirlway, note 50, pp. 40-44) which would mean that in view of
exceeds the current de];IglltIOI’l of what comprises contethe OECD, the domestic renvoi is most often subject to the treaties’ aim to elim
i inate double taxation.

Il’?eélt[tat?e)]d(tzo) t?;[fktehienX)Cc[(I;.nsTdheel’;tCignhr?]?’;{tg(?‘{a?;( %g]tpéibﬂgitﬂ%- Skaar,Permanent EstablishmentBeventer: Kluwer Law and Taxation,
included in the context of Art. 31(2) of the VELAn o b PhAoe: o 0. stone. note 56, p. 186

example of such a decision, where it is hard to doubt tte7. 1cJ Reports1973, p. 8, Para. 13. B

correctness of the |IG&IView is theFisheries Jurisdiction 68. S. Berardez, note 26, p. 745; See also the contention by Honduras in the
case The ICJ held in that case that a unilateral reso|uti0'Land, Is]and and Maritime Frontier Dispute (El Salvador/Honduras, Nicarqgua
of the Icelanic government consiituted context becauytehen 1)\ Retor 1992, by 5625841 Pare, 75 cose copcerno
the treaty referred to {t. With reference to Several rec_ent_ 69. Othertreatie$asé, Advisory Opinion OC-1/82, 24 September i982, I-nter.-
cases of the ICJ, Bernardez notes “the Court is beginnilam. ct. H.R. No. 1 (1982), Para. 19.

to be less wary of resorting to the so-called wide-contex70. 54 ILR 1979 p. 327. o B
including the context extrinsic to the treaf§’The case 71. Compare Yasseen, note 11, pp. 33-Zefte définition n'est pas une défi
law of other international courts and tribunals seems 1{wr;tlli?g”).generale mais une définition adoptée aux fins de linterprétation du

follow the same trend Bernardez observes. InQbger 72, Thirway, note 50, p. 31.
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6. ARTICLE 3(2) IN LIGHT OF THE OBJECT AND favour of subjects of the other contracting state. There are
PURPOSE OF THE TAX TREATY few — if any — “soft obligations”. What parties intended to
achieve at the technical level is quite well defined and
The object and purpose of a tax treaty has importantimpbtructured in the treatgomplete with a dispute settlement
cations for the interpretation of Art. 3(2) itself and itsmechanism and a widely used technical commentduig
application to other tax treaty provisions. Under Art. 31(1onfirms the importance of the object and purpose of a tax
of the VCLT, the meaning of treaty provisions shall betreaty for the purposes of interpretation. Reference is made
establ7isshed in light of the object and purpose of thbere to a dictum of the ICJ in tkél Platformscase:
treaty™ The ICJS (recent) decisions in tierial Incident The spirit and intent set out in this article give meaning to
casé* and thelCAO appeal confirm that the object and  the er?tire Treaty and must, in case of dgubt, inclinegthe

purpose of a treatyas Thirlway notes, must increasingly  Court to the construction which seems more in consonance
be reckoned witf® The object and purpose of a treaty is  with its overall objective [..%

what the parties sought to bring ab&Uthe question must he pri ; o
p ; ; ; ” e primary purpose of a tax treaty is to eliminate double
be asked ‘why did the parties conclude this treaty”. As xation as an obstacle to international trade and mvest

fmung?%g ?éa%bt$m’;9 tﬂ‘eeo";‘)n:(‘:’gegﬂg teuxrt 8; ethcﬁ getggtymgent. The interpretation of both Art. 3(2) itself and the
closelv associated with theJ intentiorFl) ofp the parfids tf aty terms that it applies to, must take this object and
Y P " purpose into account. If a treaty provision, including Art.

must be noted, howevehat Art. 31 of the VCL refers to ; ; . . :
the object and purpose “of the treaty”. The claimed interﬁ(z)' can be interpreted in several prima facie valid ways

of one party is of little consequence, but it is also true that
the implication of intent may slige.”

i .73. Rights of Nationals of the United States of America in Morod€d,
Although It s accepted that a treaty can have more th(Reports 1952, p. 176 at 19&sylum (Colombia/Peru) caskcJ Reports1950,

one purposé% Art_- 31 .do_es encourage{ the mterpreter t(p. 266 at 282; see Paras. 19 and 20, the Beagle Channel Arbitration, 1977; Wet
see treaty provisions in light of the object and purpose ter, The International Arbitral Processl979, Vol. 1, p. 276 at 318-319.;
the whole treat§1 In addition, as Starke notes: “what mustYasseen notes that the object is what the parties agreed to, the norms-they cre
be ascertained is thlostensiblantention of the parties, as ated, etc., while the “purpose” is what the parties actually tried to achieve. The

: : ” fact that the VCLT states “object and purpose” and not “object or purpose”
disclosed in the four corners of the actual text (emphasseems to indicate that there may indeed be a difference, but the case law of the

in original)®2 Or in the words of Judge Bernard€z: World Court has often used the words synonymously (De Visscher, note 15,

What constitutes the object and purpose of the interpretatic®: 62). .

process today ithe elucidation of the intentions of the par ;‘51 .Sr‘ﬁﬁlvTvgmway’ note 50, pp. 31-44.

. . . y, note 50, pp. 31-44.

ties as expressed in the text of the treptgsumed to be the 76" Thinway. note 50, p. 19.

authentic expression of the intention of the parties. In thizz. vasseen, note 11, p. 55 et seq.

objective environment, the object and purpose of the-inte7s. schwarzenberger, note 53, pp. 518-520.

pretation is not the “words” but the “intentions” of the-par 79. Continental Shelfase|CJ Reports 1985, p. 23, Para. 19.

ties as reflected in the terms used in the text of the treat80. Yasseen, note 11, pp. 55-59; Katz, IFA, note 1, p. 634.
[emphasis added] 81. Avery Jones, IFA, note 1, p. 602; The opposite (to view every treaty provi
L ; . . sion in respect of “its own” object and purpose) would come close to a teleo
This idea of ostensible object and purpose finds support logical approach to interpretation, which was not adopted by the VCLT. This
the proceedings of the ILC as w#&llFor that reason, does not mean that certain provisions drafted with an object and purpose in mind
among other things the author disagrees with the idea trthat is not the same as the general object and purpose of the treaty, should not be
T . . interpreted in the light of that specific purpose. (The ICJ has done so on several
f‘rt' 3(2) re_flects an intention of the _cor;tractmg Stat_es toccasions, including for example in tBd Platformscase (preliminary objec
retain their own SCheme of taxatioff’.As was S'ald_ tions).) But, intention must first and foremost be established from the treaty text
above, Art. 3(2) Sh(?uld first and foremost be read in ligtin its context, and not by taking one provision in isolation.
of the prevailing object and purpose of the treaggmely ~ 82. Avery Jones, note 1, p. 479; Villiger, note 41, p. 344.

P - : ) 83. Land, Island and Maritime FrontieDispute (El Salvador/Honduras:
to eliminate double taxation. Furthermore, in the aui;hor,\ucar‘,jlgua intervening), Judgment of 11 September 1GRPReports 1992,

view, attaching such an explanation tO_ Al’t. 3(2) is not SU[[pp. 717-719 S.0. Torres Bernardez], note 1, Para. 189.

ported by the language of the provision. It also comes4. Commentary ILC Yrb ILC ii 219, Para. 6 and 220, Para. 11.

down to adopting a principle of interpretation that hold85. Samannv. Commission@13 F. 2d 461, 462, (1963); Vogel, IFA General

that obligations upon the state should be interpreted inReport, note 1, p. 81 (“Art. 3(2) expresses the idea that the tax sovereignty of
L . . contracting states should as far as possible be left untouched”).

way that limits the state soverelgnty the |é5$T.hIS 86. H. Lauterpacht, “Restrictive interpretation and the principle of effective

approach has, howevdreen all but abandoned in interna ness, 26 BYIL 1946, p. 48.

tional law®” among other reasons because it is self-contr87. See, for example, therbitral Award of 31 July 198@ase,|CJ Reports

dictory.88 1991, p. 69, Para. 47 (on which Bernardez commented: “[the ICJ responded] to

) . . L . old theories about a so-called a priori principle concerning restrictive interpreta
A literal interpretation of a treaty provision that disregardtion .., note 1, p. 731); Confortinternational Law and the Role of Domestic
the obJect and purpose of the trea&,not in accordance Legal System@he Hague: Martinus Nijhoff), p. 106; McNair notes on the- sub

P . . . ject of this maxim: “It is believed to be now of declining importance and the time
with international lawFor certain treaties the role of themay not be far distant when it will disappear from the books” (in J.L.F. van

ObjeCt_ and purpose i_S given even more empR&¥ibth-  £ssensymbolae VerzijfThe Hague: Martinus Nijhoff, 1958), p. 235.
out raising the question as to whettfer the purpose of 88. In international law, each restriction of an obligation of one state leads to
interpreting tax treaties, the object and purpose should the corresponding restriction of a right of another state. On this contradiction

; ; ; ; i+ iwithin the canon of restrictive interpretation, see Stone, note 58, p. 181.
glven relatlvely more Welght than for other treatles, it I‘89. Reparationscase,|CJ Reports 1949, p. 174Certain expensesase,|CJ

true that a tax treaty imposes clear obligations upon tlReports 1962, p. 151; See D.W. Greilpternational Law 2nd ed., 1976,

state that constitute enforceable rights, most often ip. 484.; Shawinternational Law note 56, pp. 658-660.
90. Oil Platformscase, 12 December 1996J Reports1996 I, p. 820.
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only one of which is in accordance with the object and pumentioned exclude treaty derogations, it can luypiet
pose of the treaty (or one of which is clearly more ihat a derogation should be evident beyond any doubt from
accordance with that object and purpose than the othidie text. If this is not the situation, these principles will be
ways), that one should be chosen, in otherwise equal callowed to afect the interpretation of Art. 3(2).
cumstances.

The primary purpose of tax treaties is to protect subjects
states from double taxation in the hope of stimulatin
international trade, investment and employment. Most of

the provisions of a tax treaty are designed to create rig%;‘

gf ARTICLE 3(2) AND AN INTENDED “SPECIAL
MEANING”

and benefits for taxpayers where none would otherwi ere seems to be a certain eagerness among tax scholars

nes
exist. The operation or application of those provision ergtakfe?;esotmg 3(:185? t?;tgesggé%a\?géh \rﬁi?ﬁetct toligx
consists of the “restriction” of certain income tax provi Iy ot w ial kind of " Pr’;gae Id
sions of the contracting states, chiefly — but not exci/fi€clare tax treaties a “special kind of treaty” that wou

; - : merit some sort of deviation from the rules that apply to
sively — to reduce the chances of double taxation. “normal” international treatie¥.Some deem the terms of

In this respect, it has often been observed that exclusigetax treaty as having a “special meaning” because the
reliance on the referral to domestic law might lead tareaty refers to taxatio¥. Others ague that Art. 3(2)
results that are not in accordance with the object and pwstablishes a “special meaning” in terms of Art. 31(4) of
pose of a tax treaty As Baker comments, the resultthe VCLT.1®® The ALI wrote that a term can have a special
would be that the convention would mean twdedént meaning “when it has been the subject of a significant
things in two contracting states and this may result in lsody of international jurisprudenc&™

reduced dectiveness of the tax treafLifting domestic . . u , .
characterizations to the international level without an{/\lotwnhstandmg the “pleasantnessbf this approach to

controls or limitations allows states to minimize their obli ‘&% practitioners, howevgnterpretation with reference to

; a “special meaning” in the sense of Art. 31(4) of the VCL
gg?sogsf ?hn:?{nttgfngﬁg%y é?gﬁs,,aggggheesggﬁ[]gge ?S should be exceptional. It should not be resorted to with ref

: : to the meaning of a term within its technicat con
remedy this problem, the residence state would ence .
required to follow the characterization of the sourc%Xt’ as such is covered by Art. 31(1) of the \TCA tech

3 e : ; " ical or otherwise qualified meaning of a term (so
33%31 %?ﬁrtig ?;ﬁgﬁgtégzﬁﬁiégg,SOIUt'On as Taiit to employed in domestic laws or regulations, court decisions

and administrative practice) must be established by its
In this respect, the phrase “as regards the application of tbentext, as the ILC Commentary points 88T he techni
convention by a contracting state” may be an importanal meaning is the “ordinary” meaning. That terms have a
indication of the operation of Art. 3(2.If looked at in  special meaning must be proven by the party invoking that
light of the primary object and purpose of a tax trefily meaning, a matter which is not easily accepted by the
phrase “application of a convention by a contracting stat¢CJ 1% Indeed, as Shaw notes, “the standard of proof is
for most provisions (namely those that relate to the prfairly high”.1% There was therefore some discussion in the
mary purpose of a tax treaty) means the restriction of|aC as to whether Art. 31(4) of the VQLshould be
states income tax provisionsax treaties can namely only

operate if their terms and provisions are indeed phrased
such manner that it is apparent what income, tax and te91. Avery Jones etal., note 1, pp. 48-54. , _

payer are meant to be resricted. Incompatibility in theZ, 301 1. 32 dong e seme Ines vogrble Taxaton Comventons
relatlonshlp _be_tween_ treaty terms and domestic ternthat in many instances the two contracting states attach different meanings to
would result in indectiveness. terms in applying the treaty”).

93. Avery Jones et al., note 1, ft. 124.

94. ALI, note 7, p. 62.

95. B. Klebau,Einzelprobleme bei der Auslegung von Doppelbesteuerungsab
7. GENERAL PRINCIPLES OF INTERNATIONAL kommen2LRIW(1975), p. 126,

LAW 96. Yasseen, note 11, p. 63.

9_7. “A_special meaning shall be given to a term if it is established that the par
Of the other elements and instruments that are to be takggs Sg '”ie”dde(i’,-, e 1 0. 96 Reimer. “Tax Treaty Interbretation — G
H 1 H H . est an Ixier, note 1, p. , Reimer, ax lreaty Interpretation — Ger
Int(.) accou_nt together with the Co'.“eXt’ ge.neral.prmmple(many" in Lang (ed.), note 1, pp. 123-124; Avery Jones et al., note 1, p. 17 (“Tax
of_lnt_ernatlonal law deserve SpeC|al consideration. The‘treaties have a greater connection with internal law than most other types of
principles are resorted to under Art. 31(3f{(@hd must, as  treaties").
an element of Art. 31 of the VOl at least be taken into Slagb $.eimer in Laq|9 (ed.), note 1, fpg 1;3-124-_ e, The Neth
account in interpreting Art. 3(2) and its application tc . Hlmmerma_ns, nterpretation of dou fetaxatlon conventions, The Nether
other tax treaty terms. Among those principles can t'fgfigr‘;;g“;eﬁ ég?g’see note 1p. 457; Dery and Ward, note 29, p. 273.
InC|U_d_ed the primacy Qf |ntemat|_0na| !aW with regard tC102. “Pleasantness” was the term employed by A. Steichen, “Tax treaty inter
municipal law the principle of reciprocity and the funda pretation — Luxembourg”, in Lang (ed.), note 1, p. 235 (who does not agree with
mental equality of nations. It can begaed that unre equating tax meaning with special meaning).

f ; H 3N 103. Para. 17 of the Commentary to Arts. 31, 32 and 33 (“technical or special
stricted reference to domestic lmpemally if it author use of the term normally appears from the context and the technical or special

izes the conj[racting sta_tes _tO au_to'inte_rprEt the depth ameaning becomes as it were the ordinary meaning in the particular context”).
scope of their treaty obligations, is not in accordance wit104. See, for example, th#/estern Saharaase,|CJ Reports 1975, p. 52,

any of these principles. Although none of the principlePara. 116.
105. Shaw, note 56, p. 660.
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adopted at all. Those supporting the inclusion suggestecpiementary means of interpretation, namely parallel
would emphasize that the burden of proof lies on the partseaties. Parallel treaties are treaties on a similar subject
invoking the special meaning of the term, a matter that wasatter as the one needing interpretation but that were con
already the subject of a noted decision of the Permanesiided between third states, or between one of the same
Court of International Justice (PCHL. parties and a third stat&.Without wishing to discuss this

With respect to tax treaties, which can be taken as techftﬂteresmg matter in depth, it map any event, be said
cal treaties in their entirgtjt would not be appropriate to

at there is much authority in the jurisprudence of the
see tax terminology as ordinary words with a “specia 'orld Court to referring to similar treaties for the purpose
meaning” in the sense of Art. 31(4) of the VICITheir

f treaty interpretatiof? As Chang noted, in th®der
ordinary meaning is so qualified by the entire contex

fase, th&enezuelan bonchse and thBecision egarding
object and purpose and good faith, that the ordinary mea

terest on awalis to name_but a few exampl'es from the
ing is the technical meaning, as the ILC Commentar assics of international jurisprudence, the disputed terms
clearly indicates?” There is nothing “special” about a

ere interpreted in conformity with principles and prac
term in a tax treaty having something to do with taxatio

dices followed by nations in similar treatiés.More
That does not mean that a special meaning may ne

\;%ently the ICJ has invoked similar treaties to interpret
, . . o
emepe in a tax treafybut it would have to be much more treaty terms in th@®il Platformscase''® in the Territorial

than just a tax treaty meaning. Kém the same vein,

Dispute between El Salvador and Hondy#¥asnd in the

believes that “Art. 31(4) should rarely apply in a tax treat)lilitary and Paramilitay Activity in Nicaraguaase':
context”108 As is the situation with other supplementary means of

Can the domestic renvoi be seen as establishing a “Speﬁﬁﬁrpretatlon, recourse to similar treaties is, inter alia, per

meaning”? First of all, it is not at all excluded that in a pa etg?iobg ’?ggv?(’azs o{r;[ge n\q/gn'fntheagrﬁgfrféﬂgle gg'srlﬁfe or
ticular situation, the contracting states employ a term th . 9 9 '
reasonable. What is more, supplementary means may

's intended only to have the meaning it has under t ways be resorted to for the purpose of confirming an

domestic law of one of the states. Such is often the si:% i ; K
: ; : terpretation obtained by application of Art. 31 of the
ation when tax treaties refer to a particular type of ta CLT. It is not the aim of the VCL to exclude extrinsic

payer entity income or tax in only one of the contracting® .

states. Even if the tax treaty does not say so explicitly ( vidence that may reasonably shed light on the under

most circumstances it does), those terms must kwanding of a treaty term by the parties. As Bernardez

explained with reference to the law of that state.dniyh oted “invoking the “clear meaning’ aphorism aftiél, in

respect to Art. 3(2), howeverhich applies to practically order to avoid the taking into account in the interpretation
: ! J process of intrinsic elements or means of evidence of the

all words in the treatythe “high standard of proof” " X . !
required for a specialtymeaning in deviation frgm Artcommon intention of the parties as expressed in the treaty
31(1)-(3) has, in the authsrview not been met by the doe"s]?got correspond to the system of tienka Conven

n”.1% It seems unlikely that Art. 3(2) must be inter

proponents of the idea that Art. 3(2) leads to a “specié : .
L Py reted in such a way that it would exclude all recourse to
meaning’. Its application to almost all the terms of th upplementary means of interpretation. Shannon seems to

gggé)étli%rzglSgr?a{rpagfgi;r&%tr;\:ﬁef\frrtérilt(r?()e ?;ntgﬁ a\gt?Lof suggehst that “context” in Art. 3(2) should be read in such a
Art. 31 of the VCI and itstraveaux préparatogsit can way _tblae'imr)ecourse to e.gaveaux preparatogsremains
be concluded that if a qualified ordinary meaning can HROSSIPIE:
established on the basis of Art. 31(1)-(3) of the VQio
special meaning is in ord&f Put another wayne would :
first have to prove that Art. 3(2) cannot or should not bife, {595 e o Eesen oeeromes P00, seies Ao, Mo p 0
eXp'a'”?d in accordance with Art. 31(,1).'(3) of the CL “Greenland” had a special rather than an ordinary meaning.).
before it can be accepted that there is indeed the neecio7.iLc commentary (17).
apply a “special meaning® In the authois view Art.  108.Ker, note 1, Chapter 19, p. 3.
3(2) can and should actually be explained in accordan!09.ILC Commentary on Arts. 31, 32 and 33, Para. 17.
with Art. 31(1)-(3) of the VCT (see 10.); this therefore J70-5ecnoe 8. = s
ipso facto means that the author does not believe that A115 avery Jones et ;’." “note 1, pp. 24-25.
3(2) establishes a special meaning. 113. Paul Reuterlntroduction to the Law of Treatie2nd ed.(London: Kegan
Paul International, 1995), p. 98 (“groups of treaties covering similar subjects”).
114.F. Matscher, “Vertragsauslegung durch Vertragrechtsvergleichung in der

9. ARTICLE 3(2) AND (CERTA|N) Judikatur internationaler Gerichte”, Festschrift fir Hermann Moslefd983,
: p. 545.
SUPPLEMENTARY MEANS OF 115. As quoted by Yi-Ting Chandlhe Interpretation of Treaties by Judicial
INTERPRETATION Tribunals(New York: Columbia University Press, 1933), p. 74.

116.1CJ Reports1994, pp. 813-814 (even referring to a “US Model treaty”).

; H itAti H .117.1CJ Reports1992, p. 585, Para. 580 (“In considering the ordinary meaning
f‘Avery Jones et al. noted m.thelr aUthomat“./e article th‘to be given to the terms of the treaty, it is appropriate to compare them with the
laW_S OJ that _State concerning taxes to .Wh|Ch the trealterms generally or commonly used in order to convey the idea that a delimitation
applies” may include the other tax treaties that state his intended”).
Conc_luded with third sta__téﬁz_ The context of the treaty 118.Where the ICJ compared a clause in the US-Nicaraguan Treaty of Amity
requires, howeveaccordlng to the authors, that referenc(g)gptglssqrgcg%ct‘;orlfé essential interests) with a similar clause from GBI T
only be made to domestic tax laWhis observation is 15 s Bemardez. note 26, pp. 732-733.

associated with the relationship between Art. 3(2) and su120. shannon, note 1, pp. 459-460.
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that Arts. 31 and 32 of the VQlare not typical residual

10. TOWARDS AN INTERPRETATION OF rules!® But the question is if Art. 3(2) must indeed be
ARTICLE 3(2) IN ACCORDANCE WITH interpreted as an exception to thenha Ruled® That
ARTICLES 31 AND 32 VCLT guestion was at the core of this contribution. While it

would not be an actual violation of the VClto deviate

10.1. Preliminary considerations from its rules of interpretation, it is good to keep in mind

that “it is a rule of interpretation that a text emanating from
A first preliminary consideration stems from the fact thah Government must, in principle, be interpreted as produc
“treaty interpretation by domestic courts and administrang and as intended to producéeefs in accordance with
tive agencies takes place against a general backgroundesfsting law and not in violation of i#8’

international law and practicé® Keeping this in mind : - - :
. ; : .~ Another point to be recalled at this stage is that mostinter
the fundamental precept remains that international instr tional treaties restrict the domestic |aggulations and

ments must be interpreted using international law and n8?her measures of the contracting state€ontrary to

the domestic law of one of the stat€sn addition, a state \yna; some may believe, there is nothing special about tax
may not invoke the provisions of its intermal law t0 justifyya aties in this regard. An explicit renvoi to domestic law
not giving a treaty its full ékct!?® A state that contends :

otherwise, namely that a term in the treaty must be givéﬁ certainly nota conditio sinequa nonfor the efective

the meaning it has under domestic,lawst ofer proof of

this unusual circumstanég#. Ironically, even “domestic 1AL e

law” may not be interpreted with reference only to domest21-ALl, note 7, p. 43.

: 125 y122. Fisheries JurisdictionlCJ Reports 1998, p. 460Military and Paramili

tic I.aW' Of (_JOUI‘SE, recourse to COI’]CthS from tr.we.Wsrld'_tary Activity in NicaragualCJ Reports 1986, p. 141ELSIcase,|CJ Reports

major municipal legal systems occur_s_regularly in internéiogg, p. 74.

tional law'?*but as the ICJ has held “it is to rules generallyL23. Art. 27 VCLT; I. Sinclair, note 39, p. 75.

accepted by municipal legal systems ... and not to trt2s4-|'tn IFhe E'—S'tca?i’ thte Unitedt Sthatfs afguedlctjhgt thle t?;mc;afbitf%r%/” in tl?e
e ; ” —Italian Treaty of Amity meant whatever would be classified as arbitrary by

munICIZBaI law of a pa_rtlcular State. that reference m.USt ba domestic court of one of the parties. However, the US failed to deliver the

ma_del- In terms of b”"?‘teral treaties, Wth IS more, Imerproof for this contentionELSIcase|CJ Reports 1989, p. 74, Para. 124 et seq.

national courts and tribunals are sometimes reluctant see also Thirlway, note 50, p. 29.

accept that the meaning must be found with reference &AZS-IlrgggA;\sch%nzgiurt of Human Rights, Advisory Opinion, OC-6/86 of 9

only the two contracting states instead of “rules generalM& ' - . .

s ” : 126. Art. 38(1)(c) Statute of the ICJ; As Helminen puts it correctly: “The-start
accepted by most mU”'C'pf’“ Iegal SyStemS . This Waing point of the VCLT is a universal meaning of a tax treaty term and not-neces
!‘eca”ed, fOIj example, in tf‘@(C_hange of Grek and Uirk- sarily the domestic meaning of the same term” (Tax Treaty Interpretation in
ish Populationscase’?® where it had been suggested thatLang, see note 1, p. 82).
the term %tablis' must be interpreted in light of the rele )—fg_-t B";‘_fce'OE“? T[]a‘?gon'ﬁfl Repozféilzgggv(kﬁ-?? Para. |5°¢f$ete a'st‘.’ Phl“lips

H H H H (Arpitration, eEntscheiaung , PP. - ILIS a principle of international law
vant TUI’.kISh anq Grﬁek.legBll?jt:c.ond The E.CU _rejec%tehd thlthat, where a legal text is the work of several states with different systems and
contention, stating that it cou Ind no Indication of that aconcepts of law, the legal terms contained therein must be interpreted so as to be,

all. as far as possible, in keeping with the conceptallofthe signatory states”)
. .— emphasis added].

It is not open to one party of an agreement tO0 IMPOSE 108  Exchange of Greek and Turkish Populatiease, Series B, No. 10, pp. 20

interpretation unilaterally*?® As a rule, domestic courts and 26.

should, as a point of international lawsist the temptation 129.Dispute between El Salvador and Hondurk3J Reports 1992 p. 585

to interpret treaties “guided by nationalistic concerns c(contennon of Honduras that was not rejected by the Chamber).

. ! . 130. Conforti, note 87, p. 105.
corresponding exclusively to legal concepts of its 1egé 3" Confort. note 87, p. 107,

System’_’??’o Put another Wf}ydomeStiC judges mU_St, as 132. L. Sohn, “Settlement of disputes relating to the interpretation and applica
Conforti notes, “model their approach on that of internation of treaties”, 15Hague Recueil des Cou($976), pp. 204-2050ttoman
tional judges. They must therefore seek the internation(";{ebt Avrbitration, 18tAprll 19|,25,_fRIA%:,,”§J- V544 (“L’?rbit(r)e azplolu(r“ Ar;msgon .

; ; : ~d’'assurer par sa sentence ... I'uniformité”); Voicu, note 10, p. méme de
.meanmg of th.e Iegal terms, re}ymg O_I’I the Conv.entloconcourir a l'uniformité de l'interprétation des traités et de sauvegarder le
!tself and POSS|b|y ofraveauxpreparatoles suc_:cesswe principe de la reciprocité, ..."). In this respect it is thus difficult to see why Avery
interpretative agreements, subsequent practice, and &Jones et al. considered that “it seems to be implied rather than stated specifically
other relevant rule of law applicable to the partPéS”, that in applying art 31 (1) one is looking for what might be called a universal
Especially when a treaty was meant to lend protection ‘meaning, so that the treaty means the same in both or all countries which are par
N . L) ties to the treaty” (note 1, p. 15).
individuals and.to be invoked before the mun|C|paI Courtl33. Restatement of the Law, The Foreign Relations of the United States, 1987,
of the contracting states, those courts must employ tly. 197.
international rules of treaty interpretation to give a- Unil34.In the debates before the ILC, the Special Rapporteur ... remarked that
form meaning to the treaty? Under the Restatement of a't?ff“?h Sttﬁtes are at liberty to ge\lfiat,e fIfPf\l;_”/_*ft- 3|1' Sucthdmzﬁultd tbf highly

; ; ; unlikely as the rules were “eminently logical’; Villiger also noted that state prac
the LaW (Fore_lgn Relatlons of the United States) premutice shows that the interpretation rules of Arts. 31 and 32 have been unanimously
gated in 19_87- treaties '[hi?.t !ay down rules to be eIf]f_orcefollowed (Customary International Law and Treaties, note 41, p. 345).
by the parties through their internal courts or administre13s. Compare with, inter alia, Arts. 22(1), 24(2), 25(1)(a) and 30 of the VCLT.
tive agencies should be construed so as to achieve-unif136. Shannon, note 1, p. 455.

mity of result despite diérences between national legall37- Rights of Passagease|CJ Reports1957, p. 142. _
systems’m 138. Many of them, although not all, are self-executing as well. For an opposite

view see Reimer in Lang (ed.), note 1, p. 124; In addition, the large majority of
That does not mean that the Contracting states are norinternational treaties (self-executing or otherwise) are concluded to create rights

. - - - for the subjects of states rather than for the states themselves. Rare exceptions
Ilberty to deviate from the general rule of mterpretatlon oare, for example, peace treaties, treaties on political and military alliances and

treaties found in Art. 31 of the V@1***although it is clear +territorial delimitation treaties.
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operation of such treati&8 As a principle, such an opera its context, the principle of good faith and the object and
tion follows naturally and necessarily from their objecpurpose of the treaty

and purpose, from their language and from the genergjjor jnternational lawthe duty to qualify the actual
principles of international lawAny treaty on fishing rights terms of a treaty provi)gfiton by itys cor?text,f{he object and

will surely limit the relevant laws and regulations of th o oA
contracting parties to that treaty (usually in a self—execjggrpose of the treaty and the principle of good faith is clear

- - . any event, but in a situation where several prima facie
ing manner), but it is neither necessary nor customary {0 iy “interpretations can be inferred, these elements are
refer to their domestic laws to define “engage in fishing

p v oup C bsolutely crucial to establishing the true meaning of the
natural resources”, “fish processing” or any other ter iy :
found in treaties on fishing rightsréaties for the promo rovision. The analysis above shows that all of these ele

. ' . . ments support a restrictive interpretation of Art. 3(2), and
tion and protection of investments clearly have a restrlﬁ: :
tive impact upon many laws and regulations of the ho ormally all of these elements must be taken into account

: der international lai? They ofer much less support
state that may &dct the property of aliens, and may b . : ;
invoked before the municipal courts of the host state. Bef r the thesis. that Art. 3(2) is a general rule of interpreta

even terms such as “know-how”, “semiconductor mas évc 'foTr%?dQ ct)ﬁgri]n?grd function of context in international

" b 40 ; : preter from applying Art. 3(2) in4so
works” and "spot transactions® are interpreted without | o0 "trom the rest of the treatselated agreements and
the benefit of a renvoi to any particular legal system. %

. N neral principles of international la®he object and pur
free trade agreement will have a severe impact upon t p
tariff and non-tarif barriers found in the domestic law and gse of the treaty supports that the phrase "as regards the

. . lication of the convention by a contracting state” estab
regulations of the contracting states, but terms and ¢las P o ;
fications used in such agreements are interpreted with hes a specific function for Art. 3(2) rather than a general

. ; . Tule of interpretation. That function is to ensure that
having to refer to the domestic law of the state applying e taxation is also eliminated in cases where there is

the agreement. discordance between treaty terminology and terms of the
Finally, without wishing to point out the obvious, it is alsodomestic income tax law that is meant to be restricted by
noteworthy that the international rules on treaty interpretdhe operation of the treatlf does not support the interpre
tion by no means need confirmation in the actual text oftation that under Art. 3(2) contracting states are at liberty
treaty in order to applyBy the same token, the explicit to lift their own qualifications up to the treaty level,
mention of some but not all elements or instruments usedgardless of the fact that such could render the treaty inef
in interpretation does not necessarily exclude the otheffective.

The same applies for the general principles of interng, . imnortantly the principle of good faith must also be

tional law taken into account to give meaning to the language of Art.
3(2). Although states are in theory frealiermine that a
10.2. Art. 3(2) is not “absolute” treaty meaning be established by reference to the munici
pal law of the contracting state that applies the tféaty
Turning our attention to Art. 3(2), first it must be estabeven that right is subject to the overriding duty to observe
lished whether Art. 3(2) excludes all other (means ofdnd interpret the treaty in good faith. It can lguad that
interpretation. Put another wagtoes Art. 3(2) have an if such a domestic referral would lead to an unreasonable,
absolute character? dishonest or unfair result that domestic meaning may not

L dopted, despite the fact that Art. 3(2) reads “any term
In that respect it is first noted that the text of Art. 3(2) doe € ado| ; ; » :
not read “any term not defined therein slually have the E_ot defined thereishallhave the meaning ...". The disere

meaning it has under the laws of that state ...”. It is at Ie%%ﬁ?] of a state to interpret the treaty unilaterally is thus

L ; d by the fHcts of the principle of good faith
not explicitly stated that all other usual means of interpret "PE€ > E : Itr
tation, which incidentally constitute customary internaincluding the principle of ééctiveness and the prohibi

tional law are thereby excluded: {gr&ooggbuse of rights), even where there is a treaty right

It has been demonstrated above that the ordinary meaning
of the language “as it stands” may give rise tdedént .

P . - . . 139. See, for example, thiSS v. Iranian Coppecase before the Iran-US
valid mterp_retatlons_ regardlng the rela‘u_onsmp be_twee(:laims Tribunal, taking into account the relevant corporation law when applying
the domestic renvoi and other possible interpretations the provisions of the Claims Settlement Declaration, 5 IUCTR 1984-I, p. 346.
ways to establish interpretations. As the quoted literatu140. See US Model BIT as published in Rudolf Dolzer and Margrete Stevens,
allowed the author to conclude, depending on the conteBilateral Investment TreatieThe Hague: Martinus Nijhoff, 1995), pp. 240-

H H 13 L1 1] 253.
glve.n to the_notlnon of “context” in “unless th.e Conte).(tTOth 141. Helminen notes, however, that “the term ‘require’ implies that there must
erW|Se requires’, the P'a(}_ement of domestic ren.v0| 'n thbe strong reasons in order for the contextual meaning to prevail” and that “the
hierarchy may vary significantlyAnother uncertainty in avoidance of double taxation should not normally be an argument..” (Tax Treaty
respect of the scope and function of Art. 3(2) is associatdnterpretation — Finland, in Lang (ed.), note 1, p. 86); Concurvingel, Double
with the use of the words “as regards the application of trl—i;a\t;(ijllri]g(e:?nr:/(igtffmpOt§4lzi ’()\)vﬁétites in addition the following references in
Convent.lon by a contractlng s.tate . AS was .Sald above, t.lﬁsupport); MuellerVertrauensschutz. 130; Yasseen, note 11, p. 57; Verdross
phrase is at least somewhat inconsistent with the establisn iLc. vrb Vol. 9 ILC 1966, i/2 186 Para. 14.
ment of a general rule of interpretation. It could be take143.B. Conforti, note 87, p. 107 (‘recourse may be had to municipal law or any
as an indication that the function of Art. 3(2) is more-lim other law if the convention expressly so provides”); note also that there is a dif

; ; ; ; ference between referring to municipal law for a definition of a treaty term and
ited, and linked to an Operatlon that must be inferred frOIallowing one contracting state to unilaterally establish interpretations of treaty

terms.
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When general principles of international law are taken intimternational courts or by referring to an existing body of
account, the picture that has thus far eyadris confirmed interpretations, such as the OECD Commentétryis
again: the principles of reciprocjtgquality of nations, and hardly a solution to prefer (domestic) clarity over (interna
the primacy of international law over municipal law alltional) law

support a very restrictive, purposeful interpretation of Art.
3(2). In addition, if construed as a general rule of interpretloo 3
tation that excludes all others, there would be no room o™
invoke supplementary means of interpretation, including
traveaux préparatois similar treaties and other relevant
material.

In fact, if Art. 3(2) would indeed be interpreted as estaldt was agued above that Arts. 31 and 32 of the TGlo
lishing a general domestic renvoi for every tax treaty termot support the view that Art. 3(2) must be understood as a
(except for the handful that are explicitly defined in theégeneral rule of interpretation”, replacing theelna rules
treaty without any reference to domestic law), some senvith a novel and highly irregular means of interpreting tax
ous inconsistencies would surface. How would, for exantreaties. In short, Art. 3(2) is not “absolute”. As was said
ple, the presence and operation of Art. 25(3) OECD Modabove, the explicit confirmation of one means of interpre
exist if Art. 3(2) does not allow for an exception for subtation, namely the domestic renvoi, does not necessarily
sequent agreements? If Art. 3(2) is “absolute”, how caexclude all others, especially when there is much doubt on
the lack of recognition in Art. 3(2) itself of the interpreta how to interpret the term “context” in Art. 3(2).

tive value of a“‘he”t;? versions of the treaty in another lar g analysis is correct, the question is raised what the
?huaatg]%a%irgxma%e?rl{tgr?]gtlit)L%?Ize%? q:neéj \mﬁéﬁem\? ol lationship is between the domestic renvoi and the other
well-established meaning in interna>tlional lagach as clements and instruments that normally produce interpre
“continental shelf’ or “ratification” may not be explained tation. At least three possibilities present themselves. The
in such a manneibut must be explained by using thellrst one is to assume that the domestic renvoi is just one of
gfe elements in the crucible, having no special weight at

domestic renvoi? Can the interpretation on the basis | Treat : ;
P ; . y drafters included it, the proponents of such a
similar treaties, the OECD Model and the OECD €om heory would sayto ensure that it would fpssiblefor an

mentary despite the many references to it by tax alsltho’I : :
ities and courts all over the world, legally be deemed i nterpreter to regard the domestic law of a contracting state

relevant just because of the supposedly absolute characﬁlg a legitimate source of interpretatigrBuch an assurp

h would howeverbe dificult to reconcile with the use
of Art. 3(2)? Does the language of Art. 3(2) really allow i e p "
for an a(ss)umption that th% c%ntracting s(taztes W)ilshed % the term “shall” in the provision instead of "may".
“contract out” of such fundamental notions as the-prinThe second theory would be to assume that the domestic
ciple of good faith (if that is at all possible) and the generdenvoi is in most cases a faient way to give an interra
principles of international law? Can Art. 3(2) be inter tional meaning to tax treaty terms, which explains why the
preted in such a way that it excludes the import of Condrafters explicitly mentioned it. That does not mean that
munity law regardless of Art. 31(3)(c) of the VT®“® the Menna Rules may be ignored, but simply that the
And finally, if Art. 3(2) is absolute, how can the termdomestic renvoi must be given proper consideration. The

“context” ever be interpreted by using Art. 3(2) itééif.  principle of good faith, ééctiveness, subsequent agree

. ents and practice and the object and purpose of the treaty
Shannon agues that the reference to domestic law h : : .
practical advantages because it is easier for taxpaye ay bﬁ Cé"”ed upon to c_ilsrega(;ddar;] mé_erpreéatlon _basefd
administrative authorities and courts to apply the mea on the domestic renvol, provided the discordance s su

; PR : iciently clear (n h f the word “r ires” in Art.
ings they are accustomed to usiffgCertainly it is easier ciently clear (note the use of the word "requires t
to apply ones own legal system in explaining interna
tional treaties, but that hardly makes it proper or lega’
There is no harm in starting an interpretation exercise Wn144 FERTIVOE:
H H H CArt .
the mean.mg treaty terms ha\./e in domestlc m\ﬁong as 145. See 4.: “Article 3(2) and the principle of good faith”.
_a corre_ctlon meCh_amsm 'S_ in place th_at aHOW_S a tru|146.J.Ward,“Tax Treaty Interpretatio’FA Cahiers 1993see note 1, p. 179.
international meaning to shine through if there is a cori47. compare: Ker, note 1, Chapter 7, p. 7.
flict. Reimer notes on this subject that “one would noijg.ghannon, Eote 1( z.)454; Stleichelg,anote 102, p. 237.
have confidence to rely on a vague presumption of whZ14%-Reimerin Lang (ed.), note 1, p. 123.

. . . 150. See on this subject E. van der Bruggen, “About the jurisdiction of interna
the,, rﬂgan'”g of the term may be ‘under Int('.:‘ma‘tlon‘tional courts to settle tax treaty disputes"Settlement of Disputes in Tax Treaty
law - Itis true that l_,ll’l|_lke many other treaty regimes, talLaw, Lang and Ziiger (eds.) (Vienna: Linde Verlag, 2002), pp. 501-533; C. van
treaties have only a limited apparatus to establish uniforrrRaad, “Interpretation and Application of Tax Treaties by Tax Courts&86-
generally accepted interpretations. There does not seerpean T«’J}fftt';’tnlt_(lﬁﬁ)' p. 6 EdwﬁfdeTS-KetF' mnftet 1’1%g%mer927’ (2;-03} M.P.

H H H H H H ricker, roitration Proceadures in [ax lreatiesitertax , P. ; G LN
be a bmdm.g cent_rallzed Interpretative fU'FCt"?”’ an(dencrona and N. Mattson, “How to resolve international tax disputes®tax
recourse to mternatlonal courts IOI’ other bodies is at Priggo, p. 273; M. ZugerSchiedsverfahren fur Doppelbesteuerungsabkommen
sent lagely theoreticat® But that is lagely another prob  (vienna: Linde Verlag, 2001), pp. 193-203.
lem, which should be resolved by improving the ways dislSl.TyIIs_trom and Bostrom, for exa_mple, wonder if it wo_ulq be permit_ted for a
putes or uncertainties on the interpretation of tax treati(ztuat‘i ;‘éﬁ"f i;ﬁ;%’nt%"‘tﬁget?xef‘ggg t?g;;?gtrﬁﬁ‘ I*I‘:tf &'tftgﬁ“;ffgg 4')6“” with
are settled, such as by introducing expert committees wi P v J ateny ‘

. T . . . . . p. 652 (as quoted by M. Nelsoffax Treaty InterpretatioiThe Hague: Kluwer
advisory opinions, creating fettive arbitration, using Law international, 2001), p. 353).

Interpretations of Art. 3(2) in accordance with
Arts. 31 and 32 of the VCLT: The theory of the
rebuttable renvoi and the theory of the
restrictive application
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3(2)). This means that a tax treaty term that is not explireaty Read in that sense, Art. 3(2) constitutes an obliga
citly defined in the treaty or its ancillary instruments mustion (rather than a right) for the contracting state to-safe
at some stage be given meaning in the usual internatioralard the déctiveness of the treaty and essentially its pro
way, based on context that is either directly or indirectlyection of the taxpayeit is certainly not a licence to
relevant to the term in question, as the general rule &lustrate its object and purpose by an inappropriate-refer
interpretation of the VCL requires. Simultaneouslyhe ence to domestic lgver to make some international ebli
object and purpose of the treaty and the principle of goaghtions on the state disappear altogéettidihe domestic
faith must be taken into account, as well as subsequeaeferral is merely a mechanical device to ensure fieetef
agreements and practice and relevant rules of internatioraé application of the treaty

law applicable between the parties. When this does NPhis restrictive function of Art. 3(2) is in more than one

lead to a result, or leads to a result that is ambiguous : ; :
unreasonable, supplementary means of interpretatiq%%y generally concretized by stating that the operation of

X e provision may in relation to most tax treaty terms only
should be consulted, just as Art. 32 of the YQOre ayeal e i
scribes. The whole process remains essentially an interr%g used to the advantage of the taxp not to his dis

vantagé® Its application should lead to a restriction of

tional one, but the method of the domestic renvoi may ; P ;
used also, or even as a starting point, provided it does ﬁé}fpllirgzsome tax provisions of the state to which the treaty

lead to a result that is clearly irreconcilable with the . _ _
Vienna Rules. The domestic renvoi is under this theory rignder this theorythe treaty must be interpreted interna
more than a “technical aitf? for the interpreterwhich = tionally, using the general rule of interpretation and ¥ ne
most often leads to the same result as the more laborigtgssary all supplementary means of interpretation of the
exercise of Arts. 31 and 32 of the VCLHowever the VCLT. If it comes to the point where treaty protection
meaning thus obtained is rebuttable by the operation of tkuld fail because of a conflict between domestic income
Vienna Rules, which explains why it is referred to by theharacterization and the treatijje contracting state must
author as “the rebuttable renvoi”. This theory is plausiblensure the application of the treaty by putting the domestic
but cannot explain the use of the phrase “application byraeaning under the treaty-distributive rule.

contracting state”. As was said above, howgevbat

phrase alone is not a §igfent basis to dismiss the conelu

sion that Art. 3(2) is a rule of interpretation. It may havéll. CONCLUDING REMARKS

been an unfortunate formulation. In the final analysis,

therefore, this interpretation of Art. 3(2) can on thaflhe debate surrounding Art. 3(2) reflects seemingly eppo
account alone not be dismissed. site poles of tax treaties: on the one hand tax treaties are
international treaties that should be interpreted interna

. e : . onally, and on the other hand they were meant to impact
ing state” is not an unfortunate formulation of an interpre o -"doactic laws before domestic courts, and treaty

tative clause, but that it establishes that this provision on eanings should thus at least include the domestic terms

operates in a very specific situation. For the sake of dig, "o oqiice that &ct. It is highly unlikely that Art. 3(2)
cussion, this theory SOUId be called “the theory of th an be understood in a way that would exclude all other
restrictive application”. In that carefully qualified situ o5 of interpretation, now codified in the VCLTo see
ation the domestic meaning is obligatcapd not just one ,5"4omestic renvoi aslex specialiavhich displaces the

g/et:hgrcf)%g?sr,s ,g\(r)t.bif(zt?li(se,namg)ngcgt?]g?tfhliﬂ égf‘égggﬁ’\;gti ienna rules would not only be highly irregular (and thus
ensuring that the elimination of double taxation is no .susper(]:t lnterpretatlt_)n),lflt ;Noué(éij_also lead t?dlnconas;]en
jeopardized by the fact that the distributive and relief rule les in the treaty text itsell. In addition, it would mean that
of a tax treaty can never be exhaustive in themselees. T
be more precise' thefettiveness of the tax treaty may hel52. Reminiscent of the “aid to ?nterpretation" of H. Debatitandbook on the
reduced by incompatibilities in terminology in the rela 1954 US/German Tax Convendi968, A.5.1.2.

. . FA .153. Which is just another way of saying that the treaty terms that shape the
tionship between treaty terms and domestic income Chégpigations upon the state must be given effect in respect of the domestic laws

acterizatiort®® In these circumstances, taxpayers may faiand regulations of the contracting states.
to receive the protection that was the primary object arl54. As Lord McNair stated, “a condition [referring to domestic law] attached to
purpose of the treatifter all, the treaty was chiefly con e a0 o enarued 85 authoriing o entie
cluded for the benefit of the taxpayers. That.beneflt maextinction" (Arnold Dunc:eln McNairThe Law of Treatie€Oxford: The Claren
not be afected by the lack of exhaustive definitions in thedon press, 1961), p. 249).
treaty itself. In order to avoid this possibilityhe treaty 155.While this is the operation of Art. 3(2) in relation to most tax treaty provi
poses a certain obligation upon the states. That 0b|igati'tsionts, it t;,hlouk:hn?t be forg:)?tetn tga(tj tthisbpr(:visionbalsof_;:ons:itutes context Lor
; i~ati reaty articles that were not intended to bestow a benefit on taxpayers, such as
relat.es.‘ to the fact that the Operatlon or appllcatl_on of rnothe international exchange of information provision. Undefined terms in that
pl‘_OVI_SIOI’]S of a tax trea_ty_ consists of the feSt”Qtlon of Ce‘provision would, in the author’s view, be faced with a somewhat different oper
tain income tax provisions of the contracting statesation of Art. 3(2) because that particular provision corresponds with another (not
chieﬂy — but_ not exclusively — to re(_jug;e the ch_a_nces (primary) purpose of the tax treaty, namely the purpose of curbing tax avoidance
double taxation. As regards that restrictive operation of e b= e b L0 e (that are 1o be taken nio
treaty a State. is thus unde.r 3” Ob“ga‘tlon to Interpret thaccount when interpreting Art. 3(2), such as the principle of good faith and rele
treaty terms in those restrictive rules so that they woulant rules of international law), remain, in the author's view, unchanged. The
have actual ééct in restricting its domestic tax laand S0 same reasoning appliemtatis mutandjsto the effect Art. 3(2) has on the

that the income is indeed treated as provided in the tinterpretation of terms found in the articles on the mutual agreement procedure,
the entry into force article and other tax treaty provisions.

The third theory assumes that “application by a contra
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such fundamental notions as “good faith”, the principle ofelevant rules of international law and if appropriéte,
effectiveness and the general principles of internationaupplementary means of interpretation.

law must be deemed to have been “contracted out” of the, .o ,ne accepts that Art. 3(2) does not displace the
tax treaty It would also mean that tax treaties may appakianna rules, this also means that it must be possible to
fnnég/ngcgf ?rie(erxpé?;?%% Vm?n rt%fsrg)‘g%ft?hEUpg\?irsnigﬂtaré(rrive at the same result with or without Art. 3(2). This is

; P > by ,nep ! in fact confirmed by some case law on treaties that did not
all this can only be avoided if “context” in Art. 3(2) IS haye'an Art. 3(2)-like provisiol? What Art. 3(2) sets out

given such a wide meaning that it would include all th o establish in both the theor -
; e y of the rebuttable renvoi and
elements and instruments of Art. 31 and 32 of the in the theory of the restrictive application, would indeed,

To put it more generallyt can be said that the operation of; | the authd’s view in any event follow from the fgnna

Art. 3(2) is in fact subject to the duty to find a commory;jeq” g take into account the (domestic tax) meaning
interpretation of the treaty term (using the elements qfqer the Jaws of both the contracting states to interpret
qualification discussed above) and to the furtherance rms in a tax treatv between them. is ?n the atghoew P
eliminating double taxation. This is not unreasonable uired in an e\yent by the obiect and purpose of the
contrary to the ordinary meaning of the téfAlso “con q y y J purp
text” must be explained in context.At the time Art. 3(2)
first made its app.e.arance, the rules of treaf(}_’ mterpretat“lSG. For a similar result, without, however, explicitly acknowledging that the
were not yet codifieéf® There was no definition of what operation of Art. 3(2) is in essence subject to the Vienna Rules: Avery Jones et
comprised “context” in the VCL available to tax treaty al., note 1, p. 104 (on the basis of the “Vienna context” or, alternatively on the
drafters, and even if there was, there is a priori no reas rC o8 Co O e L oo o iar conclsion that “reference fo
Why both terms Shou'.d _comprlse identical materials or eI(domestic law ordi’narily should be made only when other interpretative tech
ments. In that regard it is true that “context” has most ofténiques do not support a treaty interpretation” (p. 61), whereby supplementary
been understood as referring to other textual elements means of interpretation are also included in “other interpretative techniques”
or related to the treaty (“textual contex{*’9However the  (pp- ?8-60). The recommendation is somewhat tempered by a further statement
same term has at times also been used to indicate non_tgl'gt)” [(tgeelzr;stltute is] not taking a position on the proper interpretation of Art.
tual background to the treaty orits prOViSiéﬁmCIUding 157.Thére ére those who suggest that “a priority of an international interpreta
elements related to the object and purpose of a ff@ély  tion does not conform to thegv\%ording of A’r)t. 3(%" (as Vogel put it in his FI)FA
addition, non-textual elements (intention of the partiesGeneral Report, note 1, p. 81). , _

object and purpose of the treaﬂ;wbject-matter) may have §58i C%Tpare: 1P‘:;ebeaéé‘lnterpretatlon of Double Taxation Conventions — New
to be invoked anyway to determine which documents Coffcg xar 'mar 1 C’,’fépter'7 b1

stitute the textual context of the tre#tyin other words, 160. De Visscher, note 15, p. 60.

the non-textual elements to whiclgaably the “context” 161.G.z. CapaldoRepertory of Decisions of the International Court of Justice

in Art. 3(2) was not referring, must in any event be_con\llglz. II’DR}V:L1grgihisltr?triecrila(t:i%?1taelxgl second edition (London: Butterworths
sidered to determine the_ textual context. More Ir)FIpOI1976), pp. 479-?1’80 (“Art. 31 (1) g\flthe VCLT, in addition to requiring that tﬁe
tantly, howeve_r,as was _Sa|d abov_e, Fhe fact that A,rt- 3(2terms of a treaty should be interpreted “in their context”, provides that they
does not explicitly mention the principle of good faith, theshould be interpreted in the light of the treaty’s purpose and object. In other
principle of efectiveness, the general principles of iater words, not only should the words be viewed in their context as part of the treaty,

national law subsequent practice and the object and pubuttheyshould be viewed in relation to the “context” or background of the treaty
_itself”); for an example involving a tax treaty, see Lord Chief Justice Eichel
pose of the treal)does not mean that these nor]'texw"baum inJFP Energy 14 June 1990, NZTC, 6.286: (“The context in which the

_elements must be ignored for the purpose of tax tre@expression appears is in a broad sense the avoidance of double taxation — the
Interpretation. achievement of that object.”).

. . . 163. De Visscher, note 15, pp. 59-61.
It follows from this analysis that for all practical purposesie4. shannon, note 1, p. 460: “Context’ under Art. 3(2) should not be taken to

“context” in Art. 3(2) must now actually be read as refermean ‘context’ under the Vienna Convention. It should include anything that
ring to the rules of interpretation under international |aynormally could be taken into account for treaty interpretation”; Lang in Gassner
that in 1969 had been codified in Arts. 31 and 32 of thet al. (eds.), note 6, p. 35 et seq.; IFA (ed.) Studies, p. 209; See also Heinrich and
« . Moritz, note 6, p. 149.
V_CLT-164 In th8';t way at present “unless the Con'f‘eXt other 165. Avery Jones et al., note 1, p. 108; Compare with the considerations on
W_ISG requires may Just as_ well be_ read as_ unless _tfwhich meaning should be the exception and which one the “general rule” by
Vienna Convention otherwise requires”, which explainVogel (Double Taxation Conventions, pp. 213-214), by the ALI (note 7, p. 40)
the title of this contribution. Once this is accepted’ it is iligg %n?r?ti?gastﬁ)igfrfeg’n?ﬁSgr;zﬁst be allowed to overrule the domestic renvoi
the authois view of Iltt!e consequence to talk a:bOUt h"?r no matter how it was established. If it was appropriate or necessary to use su’p
ar_Chy or chronology with respect to the domestic reH0i. plementary means of interpretation, that meaning is also truly international and
It is merely a matter of technique whether one prefers must be preferred over the domestic renvoi, provided the result of the Vienna
commence an interpretation exercise with snelvn rulesis sufficiently clear.

: i : : : 167. This conclusion is confirmed by case law on tax treaties without an Art.
domestic meaning or whether to first establish the _mte3(2). In these case, where appropriate, resort has been made to the domestic law

preta_tion that is reqUired_ by the’e‘mna Rules. The fact of the contracting states (Conseil d’Etat, 22 May 1992, No. 63266, RJF, 7/92,
remains that the c_jomestlc renvol may not_ be allo_wed INo. 960; in an annotation, Arrighi de Casanova concluded that “reference to
result in the establishment of a treaty meaning that is notdomestic law is also compulsory in the absence of [Art. 3(2)]", RIF, 12/99,

accordance with what ordinarily is understood by such p.939; Ker, note 1, Chapter 7, p. 7 (“There is no evidence that tax treaties which

. . . - i do not contain provisions comparable to Art. 3 of the 1977 OECD Model should
term in the context of international taxation, qua“f'ed b)be interpreted any differently from those that do*). The US tax administration

the object and purpose of the treathile tak'”g INtO  also took the position that Art. 3(2) is implicit in tax treaties, even when it is not

account subsequent agreements and practice as wellexplicitly included (see, for example, the US Technical Explanation to the treaty
with the USSR); for an opposite conclusion, see G. Bizioli, “Tax Treaty-Inter
pretation”, inlIFA Cahiers 1993p. 223.
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treaty the principle of déctiveness and the concept ofhas merit. It cannot be denied that under tlemia Rules
ordinary meaning. In addition, as the operation of a treatyn treaty interpretation, the ordinary meaning of tax treaty
is the restriction of domestic lathis efect must be given terms is their technical, “tax treaty meaning”, and under
to the treaty notwithstanding the legal classifications astanding the meaning those terms commonly have in the
organization of the subject matter under domestic. lavdomestic tax law systems of the world is an important
This follows again from the object and purpose of thaspect of giving them meaning. Art. 3(2) also serves to
treaty the general principles of international law (includ emphasize that when a state applies the treaty “on top of”
ing the primacy of international law and the equality ofts domestic tax ganization, mismatches in terminology
states) and most prominently from the principle &é&f may not be taken advantage of to reduce tfezfeness
iveness (as included in “good faith”). of the treatylt is thus clear that Art. 3(2) does serve some

All this does not mean, howevehat Art. 3(2) is without purpose, even if one accepts that also with respect to the

effect or usefulness, although it can certainly be asked §PMestic renvoi, Ennarules...
this provision “does not cause more problems than it
solves”!®® The idea of making it clear that domestic tax

me_anmgs mus; be able to play arolein _tax treaty 'nterpr168.VogeI/Prokisch, IFA General Report, note 1, p. 77 (recalling the words of
tation — if that is indeed what Art. 3(2) aims to establish ‘skaar, note 65, p. 506).
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