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Introduction

Purpose:

= To explain the reasons project risks are essentially allocated the same way
for virtually all IPP Projects developed in emerging markets; and

= Describe how the allocation of projects risks is reflected in IPP power
purchase agreements.



Introduction

Balanced presentation intended:

| represent governments, regulatory institutions, power purchasing utilities
and private companies developing IPP projects.

| have served as the Associate General Counsel for power sector regulation
for the US FERC responsible for approving IPP PPA terms and conditions.

| represented EGAT in negotiating IPP PPAs for over six and a half years.
| represent private companies in their negotiations of IPP PPAs.

Unique perspective of having represented all stakeholders in IPP PPAs.

My personal assessment of the optimal IPP PPA allocation of project risks.
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Risk Allocation Driven By Form of Financing and

Power Sector Structure

= |PP Projects typically debt financed on a “project” or “limited recourse”
basis; with project cost funded 30% by equity and 70% debt;

=  With limited recourse debt financing, banks lend to a Project Company
formed for the sole purpose of the development, ownership and
operation of an IPP Project.

= Only security for debt are the Lenders’ security interests in all the Project
Company assets.

= Lenders have no recourse against Project Sponsors.

=  Only Revenue available to Project Company is attributable to the “Power
Purchase Agreement” with the Power Purchaser.

= |nvirtually all emerging markets, there is only one Power Purchaser to
whom IPP Power can be sold; sales to multiple Power Purchasers is either
not possible or not permitted.
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Principles for Risk Allocation

Financing Facts of Life:

Lenders take no risks over which they cannot exercise control.

Note: Project sponsors are not the same and have different tolerances for
project risk.

Resulting Allocation Principles:

1.
2.

Allocate risks to the Party able to exercise control over such risks.

Allocate uncontrollable risks to the Party able to most cost effectively
insure against such risks.

Advice: Sometimes it makes sense to socialize risk than to obtain
insurance.

Allocate uncontrollable and uninsurable risks to the Party best able to
bear the financial consequences of such risks. that can “socialize” risk.
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Project and Contractual Structure Required for

Allocating Project Risks
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PPA Provisions Addressing Risk Allocation:

Conditions Precedent

Conditions Precedent for PPA Effectiveness

Execution of all key project documentation, including, in addition to the
PPA, the concession or BOT Agreement, any JV Agreement, the land
purchase or lease agreement, and fuel supply agreement if the supplier is
state owned (protects both Project Company and Power Purchaser).

Provision of any development security (bank guarantee) required by the
PPA to be supplied to the Power Purchaser by the Project Company
(protects Project Company in part from damages incurred due to delayed
achievement of Financial Close and other milestones);

Issuance of the legal opinion required to be provided by the equivalent of
the Union Office of the Attorney General to address in part any legal
uncertainties of concern to Lenders and the Project Sponsors. (Form of
contents and attached to PPAs).
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PPA Provisions Addressing Risk Allocation:

Conditions Precedent cont’d

= |ssuance of any Government Guaranty required to be provided in order to
address uncertainties about

1. Power Purchaser’s creditworthiness (by guaranteeing satisfaction of payment
obligations of the Power Purchaser),

2. Availability and enforceability of legal rights critically important to Project
Sponsors and Lenders (by guaranteeing that specified legal rights have been
obtained and can be enforced by the Project Company),

—  Repatriation Investment and Profits

— Granting and enforceability of Security Interests Satisfactory to Lenders
—  Foreign Bank Accounts and Transactions with Foreign Currency

— Availability of Foreign Exchange

Are Government Guarantees required for Myanmar IPP Projects?

— Payment Obligations of Power Purchaser - Probably Required But Not Always
and Not Forever

— Receipt and Enforceability of Legal Rights - Probably Not Required
— Contractual Performance - Not Required
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Conditions Precedent cont’d
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PPA Provisions Addressing Risk Allocation:

Conditions Precedent cont’d

Achievement of Financial Close

Financial Close occasionally included as condition precedent. Works to the
advantage of Project Sponsors by relieving them of the potential loss of
development security due to failure to achieve or prolonged delayed achievement
of Financial Close.

Advise: Do not include Financial Close as it unduly protects Project Sponsors.
However, to encourage the development of the first IPPs in an
environment of legal uncertainties or uncertain project development
process, it may be advisable to either include Financial Close as a
condition precedent or only require development security to be provided
at Financial Close.



PPA Provisions Addressing Risk Allocation:

Conditions Precedent cont’d

Failure to Satisfy a Condition Precedent:

Failure to satisfy within contractually defined period permits the Party not
responsible for satisfying such condition precedent to terminate the PPA.

Failure to satisfy the conditions precedent is attributable to Project Company, then
the development security is forfeited. BUT BEWARE: Seeking forfeiture of the
development security will most likely result in Project Company seeking
compensation when failure to satisfy a condition precedent is attributable to the
Power Purchaser or another governmental institution.
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PPA Provisions Addressing Risk Allocation:

Development and Construction Arrangements

Obligations to Construct

1.

IPP PPAs include contractual obligations for the Project Company to:

a) construct and operate the IPP plant in accordance with applicable laws, prudent
utility practices and specification contractually specified and then commission and
achieve commercial operation by the Scheduled Commercial Operations Dates set
forth in the Milestones,

b) commence construction of the IPP plant by the date specified in the Milestones; and

c) complete construction of the IPP Project switchyard by the Scheduled Energizing
Date set forth in the Milestones.

IPP PPAs also require the Power Purchaser to build and commission the
transmission facilities required to interconnect the IPP Plant to the
transmission network in accordance with applicable law, specifications
contractually specified and prudent utility practices. The Power Purchaser is
required by the PPA to acquire the requisite property rights and complete
construction and commission of such transmission interconnection facilities by
Scheduled Energizing Date.



PPA Provisions Addressing Risk Allocation:

Development and Construction Arrangements
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PPA Provisions Addressing Risk Allocation: @

Development and Construction Arrangements cont’d

=  Monitoring and Supervision

1. Project Company commonly required to file monthly progress reports with the
Power Purchaser and to provide copies of all technical progress reports
prepared for the Lenders.

2. Power Purchaser has contractual right to inspect construction site during all
reasonable times and with reasonable notice.



PPA Provisions Addressing Risk Allocation: @

Development and Construction Arrangements cont’d

Energization of Connection Point

1. The Project Company shall carry out the inspection and testing of the
transmission interconnection between transmission facilities constructed by
the Power Purchaser and the IPP Plant switchyard in accordance with
contractually specified requirements.

2. The Power Purchaser shall review the results of the inspection and testing
performed by the Project Company. Upon being satisfied with such inspections
and tests, the Power Purchaser shall issue a certification to that effect to the
Project Company.

Advice: Disputes as to the readiness of the connection point and switchyard are
ready for Energization can be most promptly resolved by submission to
the independent Engineer for resolution.
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Development and Construction Arrangements cont’d
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PPA Provisions Addressing Risk Allocation:
10

DFD

LEGAL & TAX

Development and Construction Arrangements cont

= Commissioning and Commercial Operation

1. Commissioning tests shall be performed by the Project Company in
accordance with PPA specified requirements. Power Purchaser shall be
provide notice and is entitled to have representatives attend such tests.

2. Power Purchaser shall review and comment on the results of the
commissioning tests performed by the Project Company.

3. The Project Company is often required to provide the Power Purchaser with
a certificate from the Independent Engineer confirming that the IPP Plant
has been constructed in accordance with Prudent Practices and contractual
specifications and that the commissioning tests have been properly
conducted.

Advice: The date of issuance of such certificate by the Independent Engineer is
a convenient means for determining the Commercial Operation Date.
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@RpoPron0beqspteeoncbapbeamadanobyp:sEooso0nboopb8irieazaged:
§oS(rick)qpcdgieoqEipGoodo0aieoon PPA deadbqpi (998005)

g&opB[gE:&BsgmadqropSoodige:

OIPPA $8908 Project Co., 2opSg8codoqmpogado8iabyqpicBenqBdspSiopsnoocd
POBYSYPrcB8ieecn8goSdupSIPP (BropSiciooSmeloipSioiriaepSssfEH PP dicBuSon:
cpuSyproopbebioobgqprafoabecpabgtfieovpte

JIPP 20g5 Project Co., gfgrpboopSe&rpbagescgabobiacbobesorqldjnpbigialosnSelfipcs
QoSe0i8BapS

oIProject Co., 033 PP qpicneomSisBenafoopSemodifgringcaoteaonmatqt oonondBidiod
ee0:300pbjgqoBiyl IPP ocSqoaocbeddqobapistenpiapbabiapbapbiqpistaapd oopd
02000530 qbdlspdiop2r00cbedba0bypis&aiciplelodrt: glopbasesogaoblgbicio?
eooqpgresngrSBidiofoipimeoopSgE cocSyoS(certification)evizabeodiaspSs

safFecrgyod

Bi{Fr{GE 0z EqEuBobBicocSyodalieulglioopSiBiyriaaiane 0ooEopSu50pSe 503005

200:q$I0R5FEOONGHF00:E D EYH Al oopbi



PPA Provisions Addressing Risk Allocation: @

Development and Construction Arrangements cont’d

Consequences of Delay in Commercial Operations:

1.

If the Commercial Operation Date does not occur by the Scheduled Commercial
Operations Date for reasons attributable to the Project Company and its
contractors, the Project Company shall pay liquidated damages for day of such
delay.

If the Commercial Operation Date does not occur by the Scheduled Commercial
Operations Date for reasons attributable due to the Power Purchaser (such as
its failure of the Power Purchaser to satisfy its obligation to acquire property
rights and construction the interconnection transmission facilities by the
Scheduled Energizing Date), the Power Purchaser often commences making
payments to the Project Company commencing on the Scheduled Commercial
Operations Date.

If upon achieving the Commercial Operation Date, if the generating capability is
less than the contractually specified value used to calculate capacity payments
previously made to the Project Company, then the capacity payments paid
previously shall be recalculated using the correct value for the generating
capabilities of the subject IPP Plant.



PPA Provisions Addressing Risk Allocation:

Development and Construction Arrangements cont’d
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PPA Provisions Addressing Risk Allocation:

Purchase Obligation

= |PP PPAs are long term (20 to 30 years) purchase obligations whereby the revenue of the
Project Company is not dependent upon being dispatched to generate power.

=  Thermal Power Plants

= This objective achieved by the use of two part tariffs for most all IPP projects other than
hydropower projects. With two part tariffs, the IPP is paid:

(1) a capacity payment which is paid to the Project Company for the periods during which
the IPP project is available to generate power even though it may not be dispatched to
produce power, and

(2) An energy payment paid for energy generated and delivered to the Power Purchaser.

= The capacity payment is structured to generate sufficient revenue to allow the Project
Company to cover the costs of the development, construction and commissioning of the IPP
project, repayment of debt, and recovery by the Project Sponsors of their equity investment
and a reasonable profit thereon.

Advice: The negotiation of tariffs for IPP projects not selected by competitive solicitation will
require the parties to agree on the projected cost of the IPP project and what is
considered to be a reasonable profit for the Project Company and Project Sponsors;
which usually requires protracted negotiations between distrustful parties. Tariffs
determined by competitive solicitations need no such cost support.
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Purchase Obligation
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PPA Provisions Addressing Risk Allocation:

Purchase Obligation contd

By divorcing project revenue from plant dispatch, the Project Company is
relieved of the economic risks related to projecting the need for new
generating capacity and becoming excess and unneeded generating
capacity.

Note:

Merchant Plants. An alternative approach that has been pursued in more
mature power sectors is the Merchant Plant approach whereby the Project
Company is only paid for power dispatched and delivered and there is no
minimum dispatch or purchase obligation; thus relieving the Power
Purchaser and its customers of the economic risk of unneeded or
uneconomic generating capacity. These types of projects require the
implementation of competitive wholesale power markets in which IPP
Project can sell to multiple power purchasers. This approach has not
yielded any successful IPP projects in emerging markets.



PPA Provisions Addressing Risk Allocation:

Purchase Obligation contd

= The Project Company is protected in part from F/X volatility by a PPA
requirement that a percentage of the payments to be made to the Project
Company must either be paid in US dollars (or some comparable currency)
or subject to F/X adjustment. The percentage of payments subject to F/X
adjustment has been based on the percentage of costs expected to be
covered by foreign and local currency and the percentages of debt
incurred internationally and locally.

Advice: It is not unusual for PPAs for the first IPP projects developed in an
emerging market; particularly when the debt locally is limited, to require
that 100% of payments to be required to be made to the Project
Company to either be made in US dollars or subject to F/X Adjustment.
Given the relative lack of precedents in support of the ease of converting
local currency to foreign currency, the first IPP PPAs should probably
require 100% of payments to be made in US dollars.



PPA Provisions Addressing Risk Allocation:

Purchase Obligation contd
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PPA Provisions Addressing Risk Allocation:

Purchase Obligation contd

= The Project Company is protected in part from inflation by incorporating
into the formula by which Energy Payments are calculated a cost of living
adjustment on the cost components for fixed and variable costs.

= The risks of deficient engineering, construction, operation and
maintenance is allocated to the Project Company (and then on to its
contractors) by means of reductions to the capacity payments to be made
to the Project Company due to interruptions or reductions in the
availability of IPP Projects to generate power due to the deficient plant
capabilities, prolonged or an excessive number of plant outages and
operational problems with IPP plants.



PPA Provisions Addressing Risk Allocation:

Purchase Obligation contd

Hydropower Projects

Hydropower tariffs are one part tariffs with the Project Company paid a
fixed rate for each KWh generated and delivered to the Power Purchaser.

However, Hydropower tariffs achieve the stable revenue required to
support limited recourse debt financing by paying Project Companies for
energy imposing on the Power Purchaser a minimum dispatch obligation
and energy not dispatched due to the failure of the Power Purchaser to
satisfy the minimum dispatch obligation is deemed to have been
generated and delivered to the Power Purchaser.

As with thermal IPP Projects, the risks of deficient engineering,
construction, operation and maintenance is allocated to the Project
Company (and then on to its contractors) by means of the problems
thereby caused reducing the kW/hrs. generated and delivered to the
Power Purchaser.



PPA Provisions Addressing Risk Allocation:

Purchase Obligation contd
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PPA Provisions Addressing Risk Allocation:
Fuel Supply Availability and Quality

Thermal Project Fuel Risks Competitive Fuel Sources Non-Competitive Fuel Source
Availability Project Company/Fuel Supplier Fuel Supplier/Power Purchaser
Fuel Quality Project Company/Fuel Supplier Fuel Supplier/Power Purchaser
Transportation Project Company/Fuel Supplier Fuel Supplier/Power Purchaser

Following applicable to competitive and non-competitive fuel markets.

Failure to Satisfy Minimum Project Company responsible if Power Purchaser responsible if

Fuel Take attributable to Project attributable to Power
Company or Natural Force Purchaser, Governmental
Majeure Institutions or Government

Force Majeure

In competitive fuel markets the Project Company is solely responsible for fuel risk unable to be
off-loaded to fuel supplier and is responsible for obtaining replacement fuel suppliers.

Hydropower Project Fuel Risks

Availability Project Company is responsible for having sufficient water to
meet PPA requirements




PPA Provisions Addressing Risk Allocation:

Milestones and Delay Payments

=  Most all PPAs include Milestones which are dates by which certain critical
actions are scheduled to have been taken by one or both parties, but
mostly the Project Company.

Failure to achieve Milestones does not usually itself constitute an Event of Default unless
expressly identified as such.

= Most common Milestones are:
1. Scheduled Financial Close Date
2. Scheduled Construction Commencement Date
Establish by initiation of continuous construction activity, initiation of particular activity
or by execution of major equipment procurement contracts
3. Scheduled Energization Date
4. Scheduled Commercial Operation Date

= Extension of Milestone Dates and Term
1. Milestone Dates are extended by day for day for delay caused by Force Majeure or
Governmental Force Majeure.
2. Milestone dates extended day for day for delay due solely to the actions or omissions of
the Power Purchaser; and
3. PPAterm is extended by day for day of Force Majeure or Governmental Force Majeure
occurring after the Commercial Operation Date



PPA Provisions Addressing Risk Allocation:

Milestones and Delay Payments
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PPA Provisions Addressing Risk Allocation:

Liquidated Damages

Liquidated Damages for Development Delays

1.

Delays in achieving Certain Milestones

Financial penalties are often required of the Project Company if any of the Milestones
Dates are not satisfied for reasons other than Force Majeure and/or contractual default
on the part of the Project Company.

Delays in Financial Closing Beyond Scheduled Financial Close Date

Delays in Commercial Operation Beyond Scheduled Commercial Operations
Date

If Commercial Operation fails to occur by the Scheduled Commercial Operation Date,
Project Company to pay liqguidated damages for each day of such delay. Such liquidated
damages should equal a contractually specified amount per day (e.g. THB 4/kWh)
multiplied by the number of days of delay in achieving commercial operation. Such
payments are to continue until either the Commercial Operation Date is achieved or the
date which is 240 days after the Scheduled Commercial Operation Date.



PPA Provisions Addressing Risk Allocation:

Liquidated Damages
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PPA Provisions Addressing Risk Allocation:

Liquidated Damages cont’d

= Liquidated Damages for Deficient IPP Plant Capabilities

If the generating capability of an IPP Project established by commissioning testing
conducted immediately before the Commercial Operation Date is less than a
contractually specified amount, the Project Company shall pay liquidated
damages to the Power Purchaser on a one-time basis (contractually specified
amount (e.g. THB 4,000 per kW) multiplied by the difference between the
contractually required amount of generating capacity and the tested generating
capacity established by the commissioning testing).

= Right to Retain Development Security To Collect Liquidated Damages

Unless a Milestone Date has not been met by the Project Company due to Force
Majeure or PPA default on the part of the Power Purchaser, the Power Purchaser
has the right to retain so much of the Development Security as is required to
satisfy the Project Companies’ liabilities for liquidated damages, plus accrued
interest.



PPA Provisions Addressing Risk Allocation:

Liquidated Damages cont’d
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PPA Provisions Addressing Risk Allocation:

Defaults

Project Company Defaults

1.

Payment default of any undisputed amount and such default continues unpaid
for a defined period (e.g. 60 days after date of default notice);

The Financial Close Date fails to occur with defined period after the Scheduled
Financial Close Date;

Abandonment of engineering, design, construction, operation and/or
maintenance of IPP Plant for defined period;

The Commercial Operation Date fails to occur within defined period after the
Scheduled Commercial Operation Date;

And Project Company fails (i) to indicate within ten (10) days of receipt of default its intent to resume
such activities within a period of time agreeable to Power Purchaser, and (ii) to resume such
activities within such period.

IPP Plant performance during contractually defined period falls below
contractually specified standard of performance;
Actual availability falls below percentage of availability able to be achieved if IPP Plant was available

at its contracted capacity during such period, excluding periods when IPP Plant adversely affected by
Force Majeure and contractual defaults of the Power Purchaser); and

Project Company fails to comply with or operate in conformity with any
material obligation under the IPP PPA.



PPA Provisions Addressing Risk Allocation:

Defaults
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PPA Provisions Addressing Risk Allocation:

Defaults cont’d

= Power Purchaser Defaults

1. Payment default of any undisputed amount and such default continues unpaid
for a defined period (e.g. 60 days after date of default notice); and

2. Failure to comply with or operate in conformity with any material obligation of
IPP PPA.

= Defaults Common to Both Parties

Either Party (i) is dissolved or liquidated (other than voluntary dissolution or
liguidation as part of a reorganization, privatization or reincorporation), (ii) is
reorganized, privatized, reincorporated or is abolished by law or any other
governmental action, without, in all cases, the successor thereto being capable of
performing its IPP PPA contractual obligations; (iii) makes a general assignment of
any of its rights under the IPP PPA for the benefit of its creditors, (iv) enters
voluntary insolvency proceedings or is adjudicated bankrupt under any insolvency
law.



PPA Provisions Addressing Risk Allocation:

Defaults cont’d
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PPA Provisions Addressing Risk Allocation:

Default: Cure Periods and Step In Rights

= Cure Periods

1. For remediable defaults, initial cure period of 60 days is usually provided,
which can be extended to 180 days if unable to be cured within 60 days.

2. For defaults unable to be remedied, termination can be exercised immediately
upon notice of non-defaulting Party.



PPA Provisions Addressing Risk Allocation:

Default: Cure Periods and Step In Rights contd

=  Step In Rights

1. Power Purchaser often has the right (but no obligation) to step in and assume
operational control of IPP Plant when the default of the Project Company can
be remedied by Power Purchaser.

2. Power Purchaser not permitted to exercise step-in rights until applicable cure
period afforded the Project Company has expired, provided step-in can occur
earlier if Project Company is not diligently trying to remedy the applicable
default.

3. Throughout step-on period, Power Purchaser is entitled to reasonable
compensation and shall have the same liability to the Project Company as
would a third party operation and maintenance contractor;

4. Power Purchaser may return operational responsibility for the IPP Plant to
Project Company at any reasonable time, provided IPP Plant shall be returned
in a condition no worse than when Power Purchaser exercised its step-in
rights, ordinary wear and tear excepted; and

5. Power Purchaser may terminate IPP PPA if at any time it reasonably
determines that the Event of Default leading to the exercise of step-in rights
cannot be cured.



PPA Provisions Addressing Risk Allocation:

Default: Cure Periods and Step In Rights contd
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PPA Provisions Addressing Risk Allocation:

Default Termination

Project Company Default Power Purchaser Default

Pre-Financial
Close

Pre-Commercial
Operation

Post
Commercial
Operation

Power Purchaser Retains Development Security

Power Purchaser may acquire IPP Plant for Debt
OR

Project Company pays Power Purchaser amount
equal to Transmission Facilities Cost +
Administrative Cost + CF + [Contracted Capacity *
Lost Capacity Payment * (52-M)/52] — Residual
Value of Transmission Facilities.

Power Purchaser has right to acquire IPP Plant for
Debt

OR

Project Company pays Power Purchaser amount
equal to Transmission Facilities Cost*(1-Y/25) +
Administrative Cost + (Lost Capacity Payment*
Registered Capacity) — Residual Value of
Transmission Facilities.

[®IDFDL

Development Security Returned. No additional
payment.

Power Purchaser must acquire IPP Plant for
payment equal to Debt + Equity + Interest on
Equity + Counterparty Outstanding Payments -
Counterparty Outstanding Payments — Liquid
Assets.

Power Purchaser must acquire IPP Plant for
payment equal to Debt + Equity *(1-Y/25) + Lost
Equity Return + Counterparty Outstanding
Payments — Project Company Outstanding
Payments — Liquid Assets.

LER equals the sum of the stream of dividends,
as such dividends were originally projected for
such period multiplied by the Historic Operating
Performance Factor, discounted to its present
value by applying the Discount Rate.

BUT other PPAs simply reference rights to recover damages under applicable Laws, but
consequential damages always prohibited.

A X



PPA Provisions Addressing Risk Allocation:

Default Termination
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PPA Provisions Addressing Risk Allocation:

Force Majeure - Definition

Definition: Force Majeure is an event, condition, or circumstance and the effects
thereof beyond the reasonable control and without the fault or negligence of the Party
claiming Force Majeure, which, despite all reasonable efforts of the Party claiming
Force Majeure to prevent it or mitigate its effects, causes a delay or disruption in the
performance of any contractual obligation. Risk cannot be allocated based upon
which Party is best able to control risk.

= Two Types of Force Majeure

1. Natural Force Majeure - Excessive Weather, Earthquakes, Epidemic, Plague, Sabotage,
Fire, Explosion, Strike or Work Stoppage. Insurable.

2. Government or Political Force Majeure - Change In Law, Failure To Obtain or Renew
Governmental Approval, War. Revolution, Embargo, Insurrection Expropriation or
Compulsory Acquisition. Either Not Insurable or Insurable At Great Expense.

Not always clear which category a set of circumstance falls: Terrorism, Civil Unrest, Foreign
War Impacting Trade,

= Extends to Contractors Affected by Force Majeure



PPA Provisions Addressing Risk Allocation:

Force Majeure - Definition
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PPA Provisions Addressing Risk Allocation:

Force Majeure - Types of Relief

= Suspends Contractual Obligation Whose Performance Adversely Affected

=  Extends Period of Time Provided to Render Contractual Performance

1. Pre-COD: Extends Milestone Dates
2. Post-COD: Extends PPA Term

= Commencement or Continuation of Payments to Project Company During
Certain Types of Force Majeure

= Compensation to Project Company When IPP PPA Terminated Due to
Certain Types of Prolonged Force Majeure
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Force Majeure - Types of Relief
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PPA Provisions Addressing Risk Allocation:
Force Majeure - Start and Continuation of Payments

Natural Force Majeure
Affecting Project Company

Natural Force Majeure
Affecting Power Purchaser

Government Force Majeure
Affecting Project Company

Government Force Majeure
Affecting Power Purchaser

No Payments
(Insurance Relied Upon)

Debt Protected, Equity Not Protected.
Compensation in an amount at least equal
to servicing debt is paid when Natural
Force Majeure affecting Power Purchaser
delays Commercial Operation Beyond
Scheduled Commercial Operation

Payments Start if Force Majeure Delays
Commercial Operation Beyond Scheduled
Commercial Operation

Payments Start if Commercial Operation
Delayed Beyond Scheduled Commercial
Operation Due To Force Majeure

No Payments
(Insurance Relied Upon)

Debt Protected, Equity Less Protected.
Compensation in an amount at least equal
to servicing debt is paid when Natural
Force Majeure affecting Power Purchaser
delays Commercial Operation Beyond
Scheduled Commercial Operation But if
continues for prolonged period, the
Payments resume.

Payments Continue During Period of Force
Majeure

Payments Continue During Period of Force
Majeure
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PPA Provisions Addressing Risk Allocation:
Force Majeure - Start and Continuation of Payments
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PPA Provisions Addressing Risk Allocation:

Force Majeure - Change in Law

= Unique Type of Government Force Majeure
= Definition

Any of the following events occurring after the Execution Date as a result of any
action by any Governmental Authority: (i) a change in or repeal of an existing Law,
(ii) an enactment or making of a new Law, and (iii) a change in the manner in
which a Law is applied or in the application or interpretation thereof.

= Additional Relief: Tariff adjustment to compensate Project Company for
Additional Costs Incurred To Preserve Unaltered Financial Position

= Includes changes to Tax Laws and Rates



PPA Provisions Addressing Risk Allocation:

Force Majeure - Change in Law
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PPA Provisions Addressing Risk Allocation:

Force Majeure - Termination Compensation

Pre-COD Post-COD

Natural Force Majeure
Affecting Project Company

Natural Force Majeure
Affecting Power Purchaser

Government Force
Majeure Affecting Project
Company

Government Force
Majeure Affecting Power
Purchaser

No Compensation
(Insurance Relied Upon)

In some cases, generally no compensation.
But if Force Majeure affects Interconnection
Facilities, the Power Purchaser must acquire
the IPP assets for an amount equal to Debt +
Equity + Interest on Equity + Counterparty
Outstanding Payments - Counterparty
Outstanding Payments — Liquid Assets.

In other IPP PPAs, the Power Purchaser must
acquire the IPP and pay an amount equal to
Debt, Equity, Retained Earning (including
statutory reserves) less any insurance
proceeds obtained by the Project Company.

Power Purchaser must acquire IPP Plant for
payment equal to Debt + Equity + Interest on
Equity + Counterparty Outstanding Payments
- Counterparty Outstanding Payments -
Liquid Assets.

Power Purchaser must acquire IPP Plant for
payment equal to Debt + Equity + Interest on
Equity + Counterparty Outstanding Payments
- Counterparty Outstanding Payments -
Liquid Assets.

No Compensation
(Insurance Relied Upon)

In some cases, no compensation.

In other IPP PPAs, the Power Purchaser must
acquire the IPP and pay an amount equal to
Debt, Equity, Retained Earnings (including
statutory reserves) less any insurance
proceeds obtained by the Project Company.

Power Purchaser must acquire IPP Plant for
payment equal to Debt + Equity *(1-Y/25) +
Lost Equity Return +  Counterparty
Outstanding Payments — Project Company
Outstanding Payments — Liquid Assets.

Power Purchaser must acquire IPP Plant for
payment equal to Debt + Equity *(1-Y/25) +
Lost Equity Return +  Counterparty
Outstanding Payments — Project Company
Outstanding Payments — Liquid Assets.
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PPA Provisions Addressing Risk Allocation:

Force Majeure - Limitations

=  Force Majeure does not apply to Payment Obligations.

= Mechanical or electrical breakdown or failure of equipment due to
operation and maintenance is not Force Majeure.

= Performance failures of contractors does not constitute Force Majeure.

= Force Majeure cannot be claimed simply because circumstances have
occurred which have increased the costs of performance or other adverse
economic consequences incurred through the performance of such
obligations.

= Relief only available if affected Party is satisfying its duty to mitigate the
effects and consequences of Force Majeure.
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PPA Provisions Addressing Risk Allocation:

Justification for Government Force Majeure

Common Debate: Is Government Force Majeure appropriate
when Power Purchaser is not government owned?

Argument is that GFM appropriate because government owned Power Purchasers
should be responsible for the Governmental Actions. If not government owned,
why should Power Purchaser be responsible the financial consequences of
government action. Example: Thai Domestic IPP PPAs.

This argument misses the point of GFM. There are a category of risks (not limited
to the adverse consequences of governmental action) the financial consequences
of which must be covered from some source, and the source for these risks is the
Party best able to cover such costs.

In emerging markets such as Myanmar, where a competitive wholesale power
market does not exist, the Power Purchaser is best able to cover these risks as they
“socialize” such costs across their entire customer base.

Note: No different that what is already occurring for power plants owned and operated by
such Power Purchasers.
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PPA Provisions Addressing Risk Allocation:

Other Provisions to Protect Power Purchaser

= Review, Comment and Approval of IPP Plant Design

1. Project Company to provide all drawings, reports and certificates with regard to the
design, construction and completion of the IPP Plant

2. Project Company to provide Power Purchaser with copies of executed contracts for the
design and construction of the IPP Plant, for Fuel supply, and O&M Services

= |nsurance Requirements

1. Project Companies to obtain insurance coverage standard for limited recourse debt
financing and as required by applicable law, financing documents and prudent utility
practices for full PPA term.

2. Project Company to submit documentation to show insurance in place.

3. Project Companies generally not permitted to reduce the scope of such insurance
without the prior written consent of Power Purchaser.

= Equity Ownership Transfer Restrictions

PPAs often restrict the project sponsors’ rights to sell. transfer their shares in Project
Company to ensure project sponsors remain involved in project through achievement of
Commercial Operation and usually one complete round of major maintenance.
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PPA Provisions Addressing Risk Allocation: @

Other Provisions to Protect Power Purchasers cont’d

» Performance Security

=  Requirements regarding O&M Contractor

Project Companies are commonly required to submit monthly or quarterly reports
from the O&M Contractor setting forth information contractually specified in IPP
PPAs as well as all O&M Reports provided to Lenders.



PPA Provisions Addressing Risk Allocation: @

Other Provisions to Protect Power Purchasers cont’d

Environmental and Social Obligations

1.

Project Company required to comply with all applicable environmental Laws
and contractually specified environmental requirements and, for hydropower
IPP projects, social obligations.

Contractually specified environmental standards set forth the requirements of
applicable Law and the environmental mitigation measures identified in an
environmental assessment performed for the subject IPP Project.

For IPP Projects internationally financed in emerging markets with embryonic
environmental Laws. Lenders will require such IPP Projects to comply with
World Bank environmental standards and such requirements will also be
contractually specified.

Project Company is required to comply with environmental requirements more
stringent that are contractually specified, but such additional requirements are
virtually always treated as “Change in Law.”
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Other Provisions to Protect Power Purchasers cont’d
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PPA Provisions Addressing Risk Allocation:

Other Important Provisions cont’d

"= Assignments

1. Parties to IPP PPAs are not permitted to assign any of their rights or obligations
under IPP PPAs without the prior written consent of the other Party.

2. This requirement may be softened by agreement that such consent shall not
be withheld or delayed if the Party whose consent is required has been shown
to its reasonable satisfaction that the proposed assignee has adequate legal,
financial and technical capabilities to perform the assigned PPA obligations.

3. Project Company is permitted to assign its right, title and interest in and to the
Project assets to Lenders as security for loan repayment.



PPA Provisions Addressing Risk Allocation:

Other Important Provisions cont’d

Arbitration

1.

4.

Dispute resolution usually requires amicable discussions. Absent amicably
addressing a dispute, matters under IPP PPA are commonly resolved by final
and binding arbitration in a neutral and in English using one of several
international conventions. implemented according to one of several
international conventions.

Mediation is often used as an alternative available to be used by disputing
parties.

Arbitration awards must be enforced though the courts .

Final and Binding are not always so.
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Other Important Provisions cont’d
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PPA Provisions Addressing Risk Allocation:

Other Important Provisions cont’d

= Governing Law

Interests of Project Company and Lenders protected against uncertain legal system
within an emerging market by the specification of New York or English law as
either the sole governing law or as a supplement to local law.

= Privatization

1. IPP PPAs specify that new privatized entity have the same financial and legal
capabilities as original state owned Power Purchaser. Relief: Termination.

2. If no longer state owned following privatization, provisions requiring Power
Purchaser to bear financial consequences of Governmental Force Majeure to
be deleted subject to prior approval of Lenders.

=  |ndemnification

=  Additional Forms of Contractual Relief



PPA Provisions Addressing Risk Allocation:

Other Important Provisions cont’d
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PPA Provisions Addressing Risk Allocation:

Special Protections Afforded Lenders

Substitution Without Consent

The Lenders may exercise their security interests and substitute themselves, their
designee or appointee, or the third party which purchases the IPP Project without
the prior consent of Power Purchasers; provided that PPAs will require such third
party to (1) have sufficient legal, financial and technical capabilities to satisfy its
PPA obligations, and (2) agree in writing to be bound by all the terms, conditions
and provisions of the subject PPA.

Advice: Power Purchaser should have the right to reject such assignment or
designation if it does not conform to the requisite conditions.

Restrictions on Exercise of Step-In Rights

For so long as the Financing Documents remain in effect, Power Purchaser shall
not exercise its step-in rights (i) without first obtaining the consent of the Lenders,
or (ii) if operation of the Facility has been assumed by the Lenders or an approved
designee of the Financing Parties.



PPA Provisions Addressing Risk Allocation:

Special Protections Afforded Lenders
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PPA Provisions Addressing Risk Allocation:

Special Protections Afforded Lenders contd

= Payment Waterfalls and Requirements re Dividend Payments

= Additional Cure Periods
Lenders that have exercised their security interests and substitute themselves,
their designee or appointee or the third party for the Project Company are given
an additional period to remedy Project Company Default. Power Purchaser agrees
not to terminate PPA until full cure period afforded Lenders has expired.

= Application of Insurance Proceeds
For so long as the Financing Documents remain in effect, Lenders determine
whether insurance proceeds are to be applied to rehabilitate damaged IPP Plant.

= Disclosure Not Subject to Confidentiality Restrictions

Confidential information may be disclosed to Lenders.

= Subordination Agreement Between Power Purchaser and Lenders



PPA Provisions Addressing Risk Allocation:

Special Protections Afforded Lenders contd
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PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity

TABLE OF CONTENTS

Volume One: Main Text

1. DEFINITIONS, INTERPRETATION AND CONDITIONS PRECEDENT
1.1  Definitions 2
1.2 Interpretation 80
1.3 Calculation Values 81
1.4 Table of Contents and Headings 81
1.5 Conditions Precedent 81

2. OBLIGATIONS TO DEVELOP, TEST AND OPERATE

86
2.1 Obligations to Develop and to Achieve the Commercial Operation Date 86
2.2 Licenses and Approvals 89
2.3 Delivery of Documents

90
2.4 Construction, Operation, Maintenance and Repair of the SEAN System 96
2.5 Construction, Operation, Maintenance and Repair of the EGAT Transmission Facilities 99
2.6 Interconnection Facilities 101
2.7 Metering System 109

2.8 SCADA and Communication System 117



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

2.9

2.10
2.11
2.12
2.13

2.14

Protective System

Commissioning Testing prior to the Initial Operation Date

Testing Post Initial Operation Date

Repair and Maintenance Costs

Temporary Waiver of the Requirement regarding the energization of
the Interconnection Facilities and the relevant equipment comprised in
the SEAN Transmission Facilities

Coordinated Development and Construction of the EGAT
Transmission Facilities and the SEAN System

3. OPERATING ARRANGEMENTS

3.1

3.2
3.3
3.4

3.5
3.6
3.7

Obligations to Provide Energy Availability and to Deliver Electrical
Energy

Quality of Supply from the SEAN System

Compliance with the Grid Code

Main Characteristics regarding Operation and Control of the
SEAN System

Declaration of Availability after the Initial Operation Date
Outages and Unavailability in respect of the SEAN System

Effects of Outage and Unavailability in respect of the SEAN
System

119
120
143
151

151

153

156

156
156
157

158
159
164

176



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

3.8

3.9

3.10
3.11
3.12
3.13
3.14

Dispatch Scheduling and Dispatch

Operation under Exceptional Circumstances
Operation and Maintenance Matters
Operating Records

Provision of Imported Energy

Exclusivity of Supply

Reservoir Water Management and Accounting

4, SALE AND PURCHASE OF ELECTRICAL ENERGY

4.1
4.2

4.3

4.4
4.5
4.6
4.7

4.8
4.9

Classification of Electrical Energy into Energy Components

Sale and Purchase of Electricity Energy prior to the Initial

Operation Date

Purchase Obligation and Dispatch Right on and after the Initial

Operation Date

Conditions in respect of Supply and Purchase on and after the Initial Operation Date
Make-Up of Accumulated Dispatch Shortfall Energy

Purchase Obligation during an EGAT Affected FM Month

Transmission Loss

Title and Risk of Loss
Clearing the Dispatch Shortfall Energy Account before the end of the
Term

179
185
189
190
191
192
192

195
195

196

197
198
202
202
203
203

203



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

5. ENERGY PAYMENTS

5.1
5.2
53
54

Monthly Energy Payment prior to the Initial Operation Date

Monthly Energy Payment commencing from the Initial Operation Date
Energy Tariff and Currency of Energy Payment

Payment in respect of Imported Energy

6. STATEMENTS

6.1

6.2
6.3
6.4
6.5
6.6
6.7

6.8

6.9

Confirmation of Information to be used for the Preparation of
SEAN Payment Invoices

Confirmation of Information to be used for the Preparation of EGAT Payment Invoices
Access to Information

Review and Approval of Confirmation Statements and Meter Reconciliation Statements
Final Confirmation Statements

Effects of Final Confirmation Statements

Subsequent Review of Confirmation Statements, Meter Reconciliation Statements

and Payment Invoices

Payments pursuant to Resolution of Disputes in respect of Confirmation Statements,
Meter Reconciliation Statements and Payment Invoices

Interference with Metering Equipment

206

206
206
208
209

211

211
211
212
212
213
214

214

214
215



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

7. BILLING AND PAYMENT 216
7.1 Payment Invoices 216
7.2 Adjustments to Payment Invoices 218
7.3 Payment Procedure 219
7.4 Application of Payments 220
7.5 Interest 221
7.6 Taxes 221
7.7 Currency of Payments other than Monthly Energy Payment 222
8. TERM, PERIODS AND MILESTONE DATES 223
8.1 Term and Extension 223
8.2 Milestone Dates 226
8.3 Permitted Extensions of Milestone Dates 227
0. SECURITIES AND LIQUIDATED DAMAGES 229
9.1 Development Security 229
9.2 Performance Security 234

9.3 Acceptable Sources for and Requirements Applicable to Securities 238



10.

PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

9.4
9.5

9.6
9.7
9.8
9.9

10.1
10.2
10.3
10.4
10.5
10.6

Additional Security

Liquidated Damages and Force Majeure Offset Amounts
in respect of Project Development

Liquidated Damages in respect of Operation

Payments from the Securities

Reasonableness of Liquidated Damages

Right to Cure, Cure Period and Liquidated Damages during the Cure
Period

DEFAULT AND TERMINATION

EGAT Event of Default and Termination by SEAN
SEAN Event of Default and Termination by EGAT
Step-In Rights

Other Rights to Terminate for Performance Defaults
Limitation of Remedies

Termination subject to Dispute Resolution

239

241
256
275
275

276

279
279
282
290
295
295
296



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

11. FORCE MAJEURE 297
11.1  Meaning of Force Majeure 297
11.2  Notification 303
11.3  Provision of Information 304
11.4 Duty to Mitigate 304
11.5 Effect of Force Majeure 304
11.6 Limitation 307
11.7 EGAT Force Majeure Payments 308
11.8 SEAN Force Majeure Payments 311
11.9 Application of Force Majeure Offset Amounts 315
11.10 Currency of Payment of Force Majeure Offset Amounts
from the Initial Operation Date 317
11.11 Termination in respect of Force Majeure 317
12. CHANGE-IN-LAW AND CHANGE OF GRID CODE 319
12.1 Change-in-Law Adjustment 319

12.2 Change of Grid Code 321



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

13. DISPUTE RESOLUTION 323
13.1 Good Faith Discussions 323

13.2 Experts 324

13.3 Arbitration 327

13.4 Exclusivity of Settlement Process 328

13.5 Continued Performance 329

13.6 Survival 329

14. INDEMNITY AND LIMITATIONS OF LIABILITY 330
14.1 Indemnités 330

14.2 Limitations on Indemnités 332

14.3  Fines 333

15. REPRESENTATIONS, WARRANTIES AND UNDERTAKINGS 335
15.1 Representations, Warranties and Undertakings on the part of SEAN 335

15.2 Representations, Warranties and Undertakings on the part of EGAT 338

16. CONFIDENTIALITY AND ANNOUNCEMENTS 341
16.1 Confidential Information 341

16.2 General Restrictions on the Parties 341

16.3  Exceptions 341

16.4 Internal Procedures 343

16.5 Term of Confidentiality 344

16.6  Public Announcements 344



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

17. MISCELLANEOUS PROVISIONS 345
17.1 Amendments 345
17.2  Waivers of Rights 345
17.3 Notices 345
17.4 Assignment 346
17.5 Effect of lllegality 349
17.6  Entire Agreement 350
17.7 Counterparts 350
17.8 Language 350
17.9 Set Off 350
17.10 Third Parties 351
17.11 Equity Transfer Restrictions 351
17.12 Transfer of the SEAN Assets 353
18. INSURANCE 361
18.1 Insurances Required 361
18.2 Endorsements 361
18.3  Further Requirements Relating to Insurance 362
18.4 Insurance Documents Required 363

18.5 Application of Proceeds 364



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

19. GOVERNING LAW 365
20. JURISDICTION 366
20.1  Waiver of Immunity 366
20.2  Proceeding 366
20.3  Submission of Jurisdiction 366

Volume Two: Schedules

1. CONTRACTED SUPPLY CONDITIONS 369
(n Basic Parameters in respect of Supply 369
(1) Determination in respect of Stability Limit 377
(1 Contracted Operating Characteristics 387
(1V) Matters related to the Operation of the SEAN System 406
ENERGY TARIFF 409
DECLARATION OF AVAILABILITY 412
(n Descriptions of Procedures in respect of Declaration 412
(1 Calculations of Availability and Unavailability 429
4, ENERGY COMPONENTS PURSUANT TO DISPATCH AND DELIVERY 456
DETERMINATION OF ENERGY PAYMENTS 472
CALCULATIONS IN RESPECT OF RESERVOIR WATER 478
()] Usable Water 478

(1) Determination of Monthly Overdeclared Dispatch Shortfall Energy 479



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

7. CALCULATIONS AND APPLICATIONS OF METER READINGS 481
()] Decimal Places of Calculation and Specification of Values 481
(1 Calculation of Electrical Energy at the Delivery Point 483
(1 Calculation of Active Power at the Delivery Point 491
(IV)  SEAN Forced Outage associated with Failure to Meet the Unit Dispatch Level 492
8. ACCOUNTING OF DELAY IN COMMENCING POST-ENERGIZATION COMMISSIONING 494
9. TERMINATION PAYMENT IN RESPECT OF FORCE MAJEURE AND EVENTS OF DEFAULT 501
n Definitions 501
(m Determination of the Termination Payment 507
() Termination Payment Calculation and Process 513
10. CALCULATION IN RESPECT OF FORCE MAJEURE OFFSET AMOUNT 516
11. THE SEAN SYSTEM 524
(n General Description of the Project 524
(m Design Limits 538
12. THE EGAT TRANSMISSION FACILITIES 542

13. INTERCONNECTION FACILITIES 544



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

14. METERING SYSTEMS 551
(n Udon Thani 3 Metering System 551
(1 SEAN Metering System 555
() Water Measuring System 567
(IV)  Meter Reading Check Procedures 569
15. SCADA AND COMMUNICATION SYSTEMS 580
n SEAN SCADA System 580
(m Communication System 587
16. PROTECTIVE SYSTEM 597
17. TESTING AND COMMISSIONING 605
n Preamble 605
(1 List of Acceptance Tests, Information Tests and Completion Tests 609
(1) Test Procedures and Standards for Acceptance Tests 628
(IV)  Specific Test Requirements 630
(V) Specimen Commissioning Procedures 651
(VI)  Post IOD Testing 652
18. PROJECT MILESTONES 654
19. PROJECT PROGRESS REPORT 657
(n Form of the quarterly project development report to be issued by
SEAN during the period prior to the Financial Close Date 658

(1 Form of the monthly progress report to be issued by SEAN from FCD until IOD 659



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

() Form of the monthly progress report to be issued by EGAT from

ECOCD until IOD 661
20.  MAINTENANCE PLAN 663
n Maintenance Plan in respect of the SEAN System 664
(1 Maintenance Plan in respect of the EGAT Transmission Facilities 671
21. MATTERS RELATED TO THE GRID CODE 672
n Interpretation 672
(m List of Exemptions 673
() List of Amendments 675
22. DRAW DOWN SCHEDULES 678
23. LEGAL OPINION 679
24. GOL UNDERTAKING 689

25. FORMS OF ADDITIONAL SECURITY, INSURANCE ASSIGNMENT
SUBORDINATION AGREEMENT AND GOL CONSENT 732
n Additional Security 732
(m Insurance Assignment 738
(1) Subordination Agreement 765

(IV)  GOL Consent 790

26. NOTICE TO EGAT OF ASSIGNMENT OF PPA 792



PPA Provisions Addressing Risk Allocation:

Example of PPA Complexity cont’d

27. FORM OF FINANCIAL SECURITIES 805
(n Form of First Security 805
(1 Form of Second Security 814
(1 Form of Third Security 823
(IV)  Form of Fourth Security 832
28. DOCUMENT FORMS 841

29. ADDRESSES OF NOTICES

Volume Three: Appendices (130 PAGES)

Yes... THERE IS A VOLUME THREE PPA TOTALED MORE THAN ALMOST 1,000
PAGES

80 Pages of Definitions
120 Pages required to Calculate Payments



Conclusions and Advice

=  Conclusions

1. Terribly Complex — Prolonged Negotiations
2. Impossible to Get Perfect
3. International Debt Financing Standards Must Be Met
4. There are Standard Approaches Globally Recognized
5. Not All Power Markets Have Same Allocation of Project Risks
= Advice
1. Avoid Unnecessary Complexity
2. Use Financed PPA From Another Country As Model
3. Develop Standardized PPA (although loses distinguishing equity risk tolerances)
4. Realistic Expectations (Emerging Market, Little Legal Precedent Non-
competitive Fuel)
5. World Bank and ADB Involvement Beneficial- But May Slow Process
6. Three Principles of Risk Allocation Point the Correct Direction



Conclusions and Advice
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Thank you!

Robert Fitzgibbons

Senior Counsel

rob.fitzgibbons@dfdl.com
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